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Bank Not Liable for Alteration of Check 


A stock brokerage firm known as Butler, Herrick & Mar- 
shall had a checking account with the Bank of New York. It 
was the practice of this firm to.draw checks intended to be 
used on a given day shortly after the commencement of busi- 
ness and all checks not used were deposited to the firm’s 
credit account. 

Certain checks drawn by the firm were signed by one of its 
members and made payable to De Coppet & Doremus, another 
brokerage firm. Instead of delivering the checks to the latter 
firm, the assistant cashier of Butler, Herrick & Marshall al- 
tered the checks by adding the words “or ourselves” on the 
face of each and after affixing a rubber stamp indorsement as 
follows: “Pay to the order of Bank of New York and Trust 
Co. Butler, Herrick & Marshall,’ he deposited them to the 
credit of his firm. 

Admittedly, no loss was sustained directly by the firm by 
reason of the issuance, alteration or deposit of the checks. The 
surety company of the brokerage firm, plaintiff in this case, 
claimed that the procedure adopted enabled the assistant 
cashier to divert funds of the firm and that the alteration of 
the checks made it possible for the assistant cashier to cover 
up his peculations of cash in the firm’s office. 

The court, however, found that there was nothing in the 
facts of this case that put the bank upon notice that the assist- 
ant cashier would be placed in a position to steal other funds 
from his firm by the practice he adopted. Hartford Accident 
& Indemnity Co. v. Bank of New York, Supreme Court, 24 
N. Y. Supp. (2d) 783. 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §67. 
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In holding that there was no negligence on the part of 
the bank in accepting the checks as deposits, the court said: 


We do not believe that either the plaintiff or Butler, Herrick & 
Marshall has or had any cause of action arising out of the transac- 
tions against the appellant bank. It would require a stretch of the 
imagination to say that the bank was negligent in accepting checks 
in the manner in which it did when the brokerage firm made it a prac- 
tice to deposit undelivered checks in its firm account rather than to 
destroy them. 

The relationship between a bank and its depositor is simply that 
of debtor and creditor. It is contractual. Judge O’Brien in defining 
the relationship in Shipman v. Bank of the State of New York, 126 
N. Y. 318, 27 N. E. 371, 372, 12 L. R. A. 791, 22 Am. St. Rep. 821, 
said in part: “The various deposits of money, made from time to time 
by the plaintiffs with the defendant created the relation of debtor and 
creditor, and the law implies a contract on the part of the defendant 
to disburse the money standing to the plaintiff’s credit only upon their 
order and in conformity with their directions. . . .” 

The checks were not presented for payment by a third party 
and payment was not refused. They were simply presented for 
deposit in the maker’s account and were accepted and deposited. Nor 
was there any wrong, in so far as this appellant is concerned, con- 
nected with the transactions since no funds of the depositor were 
diverted thereby from the depositor’s account. To argue that Fried- 
man was enabled by the acceptance of the deposits to steal other mon- 
eys from his employers by manipulating the firm’s private books is 
beside the point. The fact is that no damage was sustained by the 
firm of Butler, Herrick & Marshall by the appellant’s acceptance of 
the checks for deposit. Since that is so, this plaintiff has no right of 
recovery by virtue of subrogation or otherwise against the appellant 


bank. 
REE: 


Directors’ Liability on Note Executed to Bolster 
Up Financial Condition of Bank 


Where the directors of a bank execute a note to bolster up 
the financial condition of the bank, they cannot avoid liability 
on the ground that the execution of the note was a mere mat- 
ter of form and that they were promised not to be called on 
to pay the note. Central Republic Trust Co., for Use of 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §342. 
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Reconstruction Finance Corporation v. Evans, Appellate 
Court of Illinois, 30 N. E. Rep. (2d) 921. 

The directors and officers of a state bank were the makers 
of a demand note payable to a national bank and valid on its 
face. In action on the note the defendant makers contended 
that the note was given in pursuance of an unlawful conspiracy 
to bolster up the financial condition of the state bank and as 
part of an illegal scheme in violation of the general incorpora- 
tion laws of the State of Illinois. It was also alleged as a 
defense that in accordance with an oral: agreement made by 
the chairman of the board of directors of the national bank 
with the makers of the demand note payable to the bank, the 
execution of the note was a mere matter of form and that the 
makers would not be called on to pay the note. 


It was held that the illegal scheme did not defeat the right 
of action on the note since suit was brought on the promissory 
note complete in itself and without reliance on the illegal 
scheme alleged by the defendant makers. The oral agreement 
could not absolve the makers since it was against public policy 
and void in so far as the bank was concerned. In its opinion, 
the court wrote: 


A number of contentions are raised by plaintiff, but in our view of 
this appeal it is only necessary to consider one: Defendants contended 
in the lower court and contend here that “the note sued upon was given 
in pursuance of and as a part of an illegal scheme to violate Section 2 
of the Illinois Corporation Act”; that “in pursuance of an unlawful 
conspiracy, National Republic Bancorporation was engaged in the 
banking business contrary to Section 2... , and the note sued upon 
was given in pursuance of the conspiracy”; that defendants proved the 
existence of the unlawful conspiracy and, therefore, plaintiff cannot 
recover; also, that the note was given in pursuance of an unlawful 
conspiracy to violate the public policy of the State of Illinois, and is 
therefore uncollectible. While plaintiff strenuously argues that the 
evidence does not show that Bancorporation was engaged in the bank- 
ing business, it contends that even if it be assumed that it was so en- 
gaged, nevertheless, plaintiff, under its proof, made out a clear prima 
facia case against defendants; that the defense interposed by defend- 
ants is based upon an alleged illegal conspiracy between themselves 
and Woodruff, by means of which $210,000 of the funds of The Na- 
tional Bank of The Republic was illegally obtained, and that the law 
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will not permit defendants to interpose such a defense to defeat plain- 
tiff’s clear right of action; that the alleged promise of Woodruff to 
defendants is a void promise and not binding upon that bank. We 
are in full accord with plaintiff’s contention. 


Defendants’ defense and certain uncontroverted evidence show the 
following: Madison Square State Bank was located at 4812 West 
Madison Street. The makers of the note in suit were its directors; 


some of them were its officers. They were all men of extensive experi- 
ence in banking and other businesses. John T. Cummingham was a 
director of the Reliance Bank & Trust Company and president of the 
Cunningham Ice Cream Company. Henry A. Sellen was president of 
the Morgan Sash and Door Company and a partner in the real estate 
firm of Sellen & Johnson. Byron C. Thorpe, an attorney for many 
years, was connected with the Cicero Trust & Savings Bank 
and the Twelfth Street Bank, was president of the Berwyn 
Trust & Savings Bank, and was active in the operation of 
these banks. Henry D. Cheney was a member of the law 
firm of Cheney & Evans, which represented a number of banks 
in Chicago. Nelson K. Reese was a director of West Town and 
Ridgeway banks. Fred W. Georgs was engaged in the real estate 
mortgage business, was vice-president of Madison Square State Bank 
and a director of United American Trust & Savings Bank. Prior to 
the incorporation of the last-mentioned bank he had been vice-president 
of the Home Bank & Trust Company. Peter L. Evans, a prominent 
attorney for many years, had represented a number of banks in that 
city. John A. O’Keefe was president of O’Keefe Brothers Company. 
Robert A. Schiewe at the time of the signing of the note was president 
of Madison Square State Bank. None of the defendants was hurried 
into signing the note. Prior to its execution defendants had know- 
ingly and willingly entered into the alleged conspiracy, and they un- 
derstood that by signing the note and indorsing the cashier’s check 
issued to them, $210,000 of the funds of The National Bank of The 
Republic would come into the possession of the Madison Square State 
Bank, to be used by them, as directors of that bank, in purchasing the 
capital stock of the Madison Square Safe Deposit Company in order 
to bolster up the financial condition of Madison Square State Bank. 
They knew that all of these transactions were steps in furtherance of. 
the alleged conspiracy, and, so understanding, they used the $210,000 
in the purchase of the capital stock of the Madison Square Safe De- 
posit Company. All of the records of The National Bank of The 
Republic in reference to the note disclose an ordinary commercial 
transaction. After the defendants had signed the note and it had been 
approved by a vice-president of the bank and the discount department 
of the bank had made a record of the note on the liability ledger of the 
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bank, a cashier’s check of the bank was issued to defendants and was 
by them indorsed. The cashier’s check was then deposited in the said 
bank to the account of Madison Square State Bank, on September 29, 
1930, was checked out by that bank, and, as we have heretofore stated, 
was used by it, through its directors, the defendants, in furtherance 
of the alleged conspiracy. At the time of the execution of the note 
defendants delivered to The National Bank of The Republic statements 
of their financial condition, which contained the following: “For 
the purpose of borrowing money and procuring credit from you from 
time to time, the undersigned makes and delivers to you the following 
financial statement and information, which is a full, true and accurate 
statement of the current and fixed assets, the current and fixed lia- 
bilities and financial condition and responsibility of the undersigned 
on the 11th day of August 1930; which you are to consider as con- 
tinuing to be full, true and accurate until the undersigned has deliv- 
ered to you written notice of change. The undersigned agrees to notify 
you promptly in writing of any change that materially reduces the 
financial responsibility of the undersigned as herein set forth.” It 
may be further added that the agreement of August 11, 1930, was 
filed with the auditor of public accounts of the State of Illinois. So 
far as the records of The National Bank of The Republic disclose, 
everything in reference to the note was in writing. But defendants 
contend that in addition to the written record there must also be con- 
sidered the alleged oral agreement made by Woodruff with defendants 
that the execution of the note by defendants was a mere matter of form 
and that defendants would not be called upon to pay the note, and 
that he, Woodruff, and The National Bank of The Republic and Ban- 
corporation “would at a future time cause the said Madison Square 
State Bank to repurchase the said capital stock of the said Madison 
Square Safe Deposit Company, and that the said pretended note would 
be paid out of the proceeds of such repurchase.” Solely for the pur- 
pose of considering the instant contention of plaintiff, we will assume 
that Woodruff made the alleged statements to defendants and that in 
furtherance of the alleged conspiracy defendants executed the note. 

As to the argument of defendants that the note cannot be enforced 
because it was given in pursuance of and as a part of the illegal scheme 
alleged in defendants’ additional plea: Plaintiff is not suing to enforce 
an illegal contract but is suing on a promissory note complete in itself. 
It is the defendants who seek to interpose the alleged illegal conspiracy 
as a defense to the clear prima facie case made out by plaintiff. In 
Teich v. City of Chicago, 298 Ill. 498, 501, 131 N. E. 605, 606, the 
court said: “Although, in fact, equally culpable with appellant, appel- 
lee was entitled to recover if he could show that right without relying 
on and proving the illegal contract set up in the special plea. He 
could not have recovered if he had had to rely on and prove the illegal 
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and void contract set up in the special pleas. A party to such an 
illegal contract cannot recover by proving such illegal contract 
and the carrying out of the same by him, for the simple 
reason that courts will not lend their sanction and aid to such 
illegal contracts by allowing one to recover thereon. Kearney y, 
Webb, 278 Ill. 17, 115 N. E. 844, 3 A. L. R. 1631. In a case where 
such a party can show a right of recovery without relying on the 
illegal contract and without having the court sanction the same he 
may recover in any appropriate action. It is also well established that 
the defendant cannot defeat the plaintiff’s right of action by setting up 
the illegal contract, which was really the actual foundation of plain- 
tiff’s claim.” See, also, Pitsch v. Continental and Commercial Nat. 
Bank, 305 Il. 265, 137 N. E. 198, 25 A. L. R. 164; Lamb v. Fidelity 
& Deposit Co., 257 Ill. App. 262, 277; Armstrong v. American Ex- 
change Nat. Bank, 133 U. S. 433, 469, 10 S. Ct. 450, 33 L. Ed. 747; 
In re T. H. Bunch Co., 180 F. 519. 

Our Supreme Court has always carefully guarded the “well being” 
of banks. To quote from a recent decision: “Banks are quasi public 
institutions. ‘Their well-being concerns not only the stockholders, but 
the depositors and the public at large. Knass v. Madison & Kedzie 
Bank, supra [354 Ill. 554, 188 N. E. 836].” People v. Wiersema 
State Bank, 361 Ill. 75, 87, 197 N. E. 537, 542, 101. A. L. R. 501. 
In the Knass case it was held that a bank’s agreement to repurchase at 
a specified price real estate mortgage bonds sold by it is void as against 
the public policy of the State as evidenced by section 4 of the Act of 
1879, Smith-Hurd Stats. c. 38, § 64, for the protection of bank de- 
positors, as such an agreement may jeopardize or impair the deposits 

‘or trust funds of the bank, resulting in injury to depositors and the 
public. In that case there was not present an illegal scheme such as 
defendants claim is present in the instant case; indeed, the agreement 
in the Knass case was made in good faith and without any intent to 
act in derogation of the law, but the plaintiffs’ cause of action failed 
because they were seeking to recover upon an agreement that the Su- 
preme Court held to be a void agreement. In the instant case, Wood- 
ruff was utterly without power to bind the bank by the alleged prom- 
ises made by him to defendants and which the latter claim were made 
in furtherance of the alleged conspiracy. The said promises, so far 
as the bank was concerned, would be clearly against public policy and 
void. See Knass case, supra. There is nothing in the record to show 
that the board of directors authorized Woodruff to make the alleged 
promises. But even a resolution of the board of directors authorizing 
the promises could not bind the bank. Defendants, experienced bank- 
ers, knew, or should have known, that the alleged promises of Wood- 
ruff were, as to the bank, void, and could not absolve them from the 
payment of the note. The note is a valid instrument upon its. face and 
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its validity is not changed by the void promises of Woodruff. The 
defense interposed, assuming it to be based upon facts, is entirely de- 
void of equity, and it would be a serious reflection upon the adminis- 
tration of justice if the participants in an illegal conspiracy could, 
in furtherance of said conspiracy, obtain $210,000 of the funds of the 
bank by means of a note, valid upon its face, which funds were used 
for the purpose of bolstering the financial condition of Madison Square 
State Bank, which defendants controlled, and be absolved from the 
payment of the note. To adopt defendants’ position would be to 
penalize the innocent stockholders, depositors, and creditors of the 
bank, in order to protect the guilty participants in the alleged illegal 
scheme. If defendants’ theory of law is sound, then Woodruff had the 
power to dissipate the entire cash assets of the bank by means of con- 
spiracies akin to the one alleged by defendants, and the bank would 
have no redress against the guilty conspirators. In this connection it 
must be noted that in furtherance of the alleged conspiracy of Wood- 
ruff and defendants the latter placed in the bank an instrument pur- 
porting on its face to be a promissory note, which they knew would 
be held out to the national bank examiners to be an ordinary promis- 
sory note and an asset of the bank. Defendants, at the time of the 
execution of the note, also delivered to the bank statements of their 
financial condition, which they well knew would be considered by the 
examiners in determining the value of the note as an asset of the bank. 
That the rule defendants seek to have sanctioned would work against 
the “well being” of the bank, as defined in the Knass case, is obvious. 
How long would banks retain the confidence of the public if defend- 
ants’ contention as to what constitutes the public policy of the State 
were sustained? 

The fact that The National Bank of The Republic was a federal 
bank in no way changes the situation, as the Supreme Court of the 
United States has held that the policy of the National Banking Act 
is to promote the security and strength of the national banking system. 

Defendants contend that there was no valid consideration for the 
note and therefore there is no liability upon the note. From what we 
have heretofore stated it is clear that there is no merit in this con- 
tention. 

We hold that the Circuit Court of Cook County erred in directing 
a verdict for the defendants, and we further hold that the court erred 
in not directing a verdict for plaintiffs. 

Certain of the defendants have heretofore filed a motion in this 
court that the appeal of plaintiff be dismissed, or, in the alternative, 
that the appeal be stricken from the docket of this court. This mo- 
tion, which was reserved to the hearing, is denied in toto. 

The judgment entered by the Circuit Court of Cook County on 
April 27, 1936, setting aside the judgment by confession theretofore 
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entered, on February 7, 1933, is reversed, and the said judgment by 





confession entered February 7, 1933, in favor of plaintiff and against co 
defendants in the sum of $245,811.25 is confirmed. ul 
Judgment entered April 27, 1936, setting aside judgment by con- al 
fession entered February 7, 1933, reversed; and judgment by confes- th 
sion entered February 7, 1933, in favor of plaintiff and against de- 
fendants in the sum of $245,811.25, confirmed. 6 
BERET 
i) 
Purchase of Securities by Corporate Trustee : 
The temporary use by a trustee of its corporate funds for * 
the purchase of a large block of first mortgage bonds, to be F 
allocated to individual trusts as funds in such trusts should : 
become available, does not of itself invalidate the investment 
of trust funds on the ground of “self-dealing.” Pike v. Cam- 
den Trust Co., Court of Chancery of New Jersey, 16 Atl. 


Rep. (2d) 634, 

The term “self-dealing” in the law of trusts relates to 
instances where a bank, acting as trustee, transfers its own 
depreciated holdings to the estates administered in its trust 
department, passing its own probable losses to others toward 
whom it owes all the obligations of a trustee. In cases of this 
kind, the trustee is clearly liable for any loss which the trust 
estate may sustain. 

A trust company purchased two bonds for a trust estate 
in its capacity of trustee at the same time that it purchased 
itself and in its own name a large block of similar bonds. Later, 
one of the bonds purchased by the trust company in its indi- 
vidual capacity was sold to the trust estate. It was held that 
the trust company did not violate its fiduciary duty. The pur- 
chase of the large block of bonds by the trust company was 
for the purpose of later allocating participating shares to vari- 
ous trust accounts. Consequently, the subsequent transfer 
of one of these bonds to the trust estate did not amount to a 
sale of the bond by the trust company individually to itself as 
trustee, and was not improper as involving “self-dealing.” 


OS alec PAE BT JED PLE RES AG SOLE Gs SEN 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §503. 
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The court also found that a fee of $7,000 which the trust 
company received as compensation for its services as trustee 
under an indenture securing the bond issue was not excessive 
and did not prevent the company from purchasing some of 
the bonds for its trust account. 

The following paragraphs are quoted from the court’s 


opinion: 


Assuming, without deciding, that defendant purchased this block 
of 497 bonds for personal investment purposes, can it be said that it 
thereby violated any fiduciary duty under the Baker deed of trust, 
that it was guilty of improper conduct and bad faith? It would 
appear to me that all the stronger evidence of faith in an investment 
is shown when a fiduciary risks his own-funds in the same securities as 
those he purchases for his trust account. If complainants’ argument 
proceeds upon the theory that the defendant having made both pur- 
chases, may some time later be confronted with a falling market when 
he must choose between disposing of his own securities or those of his 
trust, still the original purchase and acquisition for the trust are not 
to be judged by that possibility or even by that eventuality if it occurs. 
Condemnation of the trustee, if any, is then to be predicated upon his 
conduct and good faith in his disposition or nondisposition of the re- 
spective securities, rather than upon his having acquired them in the 
first place. The theory of the complainants cannot be accepted be- 
cause, if it were, no trustee could buy for his trustee any securities 
if he bought some of the same for himself individually. Thus a cor- 
porate trustee such as the defendant could not buy United States or 
municipal ‘bonds for its trust estate if, at the same time, it had in its 
separate corporate portfolio bonds of the same issue. To merely 
state complainants’ contention in this respect is to demonstrate ‘its 
unsoundness. 

But the proofs indicate that defendant did not purchase this large 
block of bonds for its own private investment. The total investment 
of $2,500,000 in Leeds-Lippincott Company bonds on July 1, 1930, 
was made in line with defendant’s policy of favoring participation cer- 
tificates and bonds secured by mortgage or deed of trust because of 
the prevailing scarcity in that year, and for some few years preceding, 
of single, straight mortgages for small trust investments. On that 
date, defendant’s trust department had $1,500,000 available for in- 
vestment and this money was used to purchase 1,500 bonds, two of 
these being allotted to the Baker trust. Outside third parties pur- 
chased 503 bonds for $503,000, and the remaining 497 bonds were 
taken up by the defendant with $497,000 of its own funds. No rule 
governing the conduct of corporate fiduciaries was violated when de- 
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fendant advanced its own money as a temporary convenience to its 
trust estates. Obviously, available trust funds for investment come at 
irregular intervals and in varying sums, and it does not seem that de- 
fendant could be found guilty of self-dealing because it advanced its 
money to effectuate the total investment and to insure its availability 
as a source of investment pending clearance by the coming in of ade- 
quate trust moneys. 


In Scott on Trusts, Vol. 2, p. 949, the rule is stated as follows: 
“Where, however, the trustee is a bank it is not uncommon practice 
for the bank to take a mortgage, advancing its own money and sub- 
sequently allocating shares of the mortgage to the trusts which it is 
administering. It would seem, however, that if the mortgages were 
properly secured when the bank advances the money and also when it 
allocates the shares to the trusts, and where only a short interval 
elapses between the purchase and the allocation, there is no such self- 
dealing as to make the transaction improper. In substance, the trus- 
tee is not purchasing property for itself individually and later selling 
it to the trusts. It is merely for convenience advancing its own funds 
in order to effectuate the investment for the trusts. Hence, it is held 
that the bank is not liable merely because the security later becomes 
insufficient.” 

In re Dalsimer’s Estate, 160 Misc. 906, 291 N. Y. S. 34, 36, 
affirmed, 251 App. Div. 385, 296 N. Y. S. 209, affirmed, 277 N. Y. 717, 
14 N. E. 2d 818, a corporate trustee had advanced its own money tem- 
porarily to finance a mortgage loan and subsequently reimbursed 
itself by allocating participation certificates in the mortgage to vari- 
ous of its trust estates. In refusing to surcharge the trustee on the 
ground of alleged self-dealing, the Court said: “The proof in these 
proceedings establishes that the trustee made these advances and 
original mortgage purchases merely as a convenience in its trust ad- 
ministrations and held its investment in a suspense account pending 
clearance by the coming in of adequate trust moneys. So the court 
holds that the temporary employment by the trustee of its private 
corporate funds in acquiring the mortgage here criticized brought into 
effect no different or graver liability than if the trustee had waited un- 
til accumulated trust funds had sufficed for the purpose.” 

The trustee was surcharged in that case, but on other grounds. 
See also First National Bank of Birmingham v. Basham, 238 Ala. 500, 
191 So. 873, 125 A. L. R. 656. 


As to the investment on October 23, 1930, in another Leeds-Lippin- 
cott Company bond, it cannot be successfully claimed that this was 
in the nature of a sale of defendant’s individual property to itself as 
trustee. It is admittedly true that the bond in question was one of the 
497 bonds which defendant bought earlier in the year in its individual 
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capacity, but, as already explained, defendant has shown that its pur- 
chase of the 497 bonds was made in accordance with the usual banking 
practice of initially advancing its private funds to effectuate the loan 
and later allocating participating shares in its trust estate. 

The transfer of one of these bonds to the Baker trust did not 
amount to a sale of the bond by the defendant individually to itself as 
trustee, but rather amounted to an allocation of this security from one 
account to another. It was for the purpose of later allocating these 
497 bonds to various trust accounts that defendant acquired them in 
the first place and by allocating one of them to the Baker trust it did 
not become guilty of any self-dealing such as to make the transaction 
improper. Scott on Trusts, Vol. 2, p. 882, § 170.14, and page 949, 
§ 179.4. 

As to the fee of $7,000 which defendant received as compensation 
for its services as trustee under the Chalfonte Hotel mortgage which 
secured the $2,500,000 Leeds-Lippincott Company bond issue, I can- 
not see that its receipt has offended any rule governing the conduct 
of a corporate fiduciary. Complainants’ contention that this fee was 
in the nature of a bonus or commission for promoting or underwriting 
the bonds issue is untenable. Nor is it shown that the choice of de- 
fendant as the indenture trustee depended on its purchase of the entire 
issue for itself and its many trust estates, or that the investment of 
funds of the Baker estate in three of these bonds benefited defendant- 
trustee individually, even though it happened to be the indenture trus- 
tee. The fee was to compensate defendant for its services as trustee 
in holding the security for the bond issue over the ten years it had to 
ran, supervising the payment and collection of interest twice a year 
on these 2,500 bonds, looking after tax payments and insurance on the 
mortgaged premises, etc. The fee is not to be condemned as excessive 
or as an unwarranted lure for bringing about the investment of trust 
funds which would not otherwise have been forthcoming when it is con- 
sidered that this fee amounted to but $700 per year and that defend- 
ant was required to handle yearly 5,000 interest coupons alone, even 
if it rendered no other service. It seems ridiculous to assume that be- 
cause the defendant, accustomed to serving as an indenture trustee, 
became such trustee under a large bond issue it would be prevented 
from purchasing some of those bonds for its trust account, if, for 
acting as indenture trustee, it received a service fee. It is entirely 
clear that with respect to large issues of bonds, such as the Leeds- 
Lippincott Company bonds, only a large trust company could act as 
trustee for the bondholders and it cannot justly be maintained that 
the trust company is not to be paid for its services as such fiduciary. 
In this case, the bondholdings of the Baker trust were in no wise jeop- 
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arded by the fact that the defendant, in another trust capacity, held 
the security behind those bonds. 

A close approach to the foregoing is to be found in the recent case 
of In re Harton’s Estate, 331 Pa. 507, 1 A. 2d 292, 296, in which the 
Supreme Court of Pennsylvania dealt with the matter of similar objec- 
tion being made to a trustee acting as rental agent for the mortgagor 
of a mortgage in which participation certificates had been allotted to 
various trust estates being handled by the trustee. In that case, the 
trustee was also a trust company which took over a mortgage in which 
it allotted participation certificates to certain of the trust estates it 
was administering. At the same time, it undertook the task of acting 
as rental agent for the mortgagor and on rentals collected received a 
five per cent rental commission which was deducted from distributions 
of income to the participating estates. In holding that the receipt 
of these commissions was proper, the Court said: 

“The compensation received by the trustee as rental agent for the 
owner was not money which the participating trust interests would 
otherwise be entitled to. They would have belonged to the owner, or 
would have been paid out to some other rental agent as fair compen- 
sation for services rendered. It was not shown that the rental com- 
missions were in any sense a profit; on the contrary, they were just 
charges for services performed by accountant in its required adminis- 
tration of the trust, and their receipt does not offend the admitted 
rule against a trustee’s obtaining a bonus or commission from dealings 
with specific trust property, as commented upon in American Law In- 
stitute, Restatement of Trusts, §§ 170 and 203, pp. 438 and 549.” 


Liability of Bank Assisting Agent in Market 
Transactions 


Where an agent sells, on account of his principal, a nego- 
tiable instrument, the holder of which has the power to pass 
title, the agent does not commit conversion if he sells such 
instrument without notice of the rights of the person entitled 
to possession, although his principal is not a bona fide holder 
of the instrument. First National Bank of Blairstown v. 
Goldberg, Supreme Court of Pennsylvania, 17 Atl. Rep. (2d) 
377. 

In this case an attorney acting for his client innocently 
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assisted in the sale of stolen negotiable bonds by procuring a 

, bank to serve as broker. After completing the sale of the 
bonds, the bank deposited the proceeds to the account of the 
attorney, who thereupon turned over all the proceeds to his 
client. ; 

In so far as the bank was concerned, there was nothing 
apparently irregular in the transaction. It knew the attorney 
as a depositor and had once before effected a sale for him. 
The bank acted innocently and in good faith believing that 
the client was the legitimate owner of the securities. Neither 
the bank nor the attorney derived any benefit from the trans- 
action, acting merely as agencies to place the bonds in the 
hands of brokers for sale and to transmit the proceeds in 

return. In holding that neither the attorney nor the bank 
was liable to the true owner for conversion of the bonds, the 
court said: 


To defeat the rights of one dealing with negotiable securities it is 
not enough to show that he took them under circumstances which ought 
to excite the suspicion of a prudent man and cause him to make in- 
quiry, but that he had actual knowledge of an infirmity or defect, or 
of such facts that his failure to make further inquiry would indicate 
a deliberate desire on his part to evade knowledge because of a belief 
or fear that investigation would disclose a vice in the transaction. This 
test, that of good faith with respect to negotiable instruments, is 
prescribed alike at common law, by the Negotiable Instruments Law 
of 1901, P. L. 194, 56 P. S. § 1 et seq., and by the Uniform Fiduciaries 
Act of 1923, P. L. 468, 20 P. S. 3311 et seq.; Phelan v. Moss, 67 Pa. 
59, 5 Am. Rep. 402; Union Bank & Trust Co. v. Girard Trust Co., 
307 Pa. 488, 500, 501, 161 A. 865, 868, 869; Davis, Trustee, v. Penn- 
sylvania Company, 337 Pa. 456, 459, 460, 12 A. 2d 66, 68, 69. There 
appearing in the testimony no circumstances to suggest knowledge on 
the part of defendants that Gross was not a holder of the bonds in due 
course, nor any bad faith on their part, and the evidence being undis- 
puted and presented by plaintiff itself, it was proper for the court to 
declare as a matter of law that the facts conclusively established the 
innocence of defendants in the transactions: Cochran v. Fox Chase 
Bank, 209 Pa. 34, 39, 58 A. 117, 118, 103 Am. St. Rep. 976; Fehr 
v. Campbell, 288 Pa. 549, 567, 568, 137 A. 113, 120, 52 A. L. R. 506; 
Gordon, Secretary of Banking, v. Mapel, 311 Pa. 523, 527, 165 A. 
496, 497 ; Employers’ Liability Assurance Corporation, Ltd., v. Green- 
field, 316 Pa. 477, 175 A. 403. 
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This brings us to the fundamental question whether defendants 
should be held responsible for assisting in the sale of the bonds al- 
though they acted in the belief that the person who had authorized 
them to consummate the sales was the legitimate owner of the securi- 
ties. Of course, the general rule is, as formulated in Restatement, 
Agency, § 349, that: “An agent who does acts which would otherwise 
constitute conversion of a chattel is not relieved from liability by the 
fact that he acts on account of his principal and reasonably, although 
mistakenly, believes that the principal is entitled to possession of the 
chattels.” Ordinarily, it is no defense to an action of trover that the 
defendant acted on behalf of another, because, if the principal is a 
wrongdoer, the agent is a wrongdoer also. But a distinction has been 
made in the few cases which have arisen where the chattels consisted 
of negotiable securities. ‘Thus, in Spooner v. Holmes, 102 Mass. 503, 
3 Am. Rep. 491, it was held that an action for the conversion of cou- 
pons could not be maintained by the owner, from whom they had been 
stolen, against a person who had received them as an agent to get 
them exchanged on behalf of the thief, where the agent acted in good 
faith and had turned over the proceeds to his principal without him- 
self receiving any benefit from the transaction. And in Pratt v. Hig- 
ginson, 230 Mass. 256, 119 N. E. 661, it was held that bankers who, 
in good faith, without notice, sold for an agent of the thief certain 
stolen bonds, were not liable for a conversion even though they re- 
ceived compensation for the sale. In Gruntal v. National Surety Com- 
pany, 254 N. Y. 468, 173 N. E. 682, 73 A. L. R. 1837, it was simi- 
larly held that brokers were not liable for conversion who sold stolen 
negotiable bonds but without knowledge of the theft.* The principle 
involved in these cases is recognized in Restatement, Agency, § 349, 
comment g, where it is said that “if an agent sells, on account of his 
principal, a negotiable instrument, the holder of which has the power 
to pass title, the agent does not commit conversion if he sells such in- 
strument without notice of the rights of the person entitled to pos- 
session, although his principal is not a bona fide holder of the instru- 
ment,” and in Restatement, Torts, § 233, subsection 4, as follows: 
“The statement in Subsection (1) [that one who as agent of another 
person disposes of a chattel is liable for a conversion to another who, 
as against his principal, is entitled to the immediate possession of the 
chattel] is not applicable to an agent or servant who disposes of cur- 
rent money or a document negotiable by common law or by statute 
pursuant to a transaction by which the transferee becomes a holder 
in due course of such money or document, unless the agent or servant 


*Apparently the only other reported case is Kimball v. Billings, 55 Me. 147, 
92 Am. Dec. 581, which held contra, but there the agent who sold the bonds still 
retained the proceeds when sued; see Smith v. Harlow, 64 Me. 510, 516, 517. 
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knows or has reason to know that his principal or master does not 
have authority so to dispose thereof.” 

Apart from the authorities cited, it would seem clear that no lia- 
bility should be imposed on agents or brokers acting innocently in such 
cases. The bonds, being negotiable, pass by delivery, and the trans- 
feree to whom they are sold, who takes them for value and in good 
faith, obtains a good title as against the real owner: Cochran v. Fox 
Chase Bank, 209 Pa. 34, 58 A. 117, 103 Am. St. Rep. 976; Porter v. 
Levering, 330 Pa. 392, 397, 199 A. 482, 484. It would seem strange 
if the broker, who is thus the conduit of a valid title, should be held 
responsible for a conversion although he acted in the same good faith 
as the purchaser. In the present case, defendants did not part with 
value for the bonds, but they do not claim any right, title or interest 
therein as holders; they derived no benefit from the transactions, act- 
ing merely as agencies to place the bonds in the hands of brokers for 
sale and to transmit the proceeds in return. The purpose of the Ne- 
gotiable Instruments Law is to enhance the marketability of such secu- 
rities and to allow bankers, brokers, and people generally to trade in 
them with confidence. That object would be defeated if liability were 
to be imposed upon one who, mistakenly but in good faith, deals with 
negotiable instruments on the assumption that they belong to the per- 
son who employs him to effect their sale through ordinary market 
channels. 

Judgment affirmed. 


NOTICE OF FORGED CHECK ENDORSEMENT REQUIRED 
WITHIN TWO YEARS 


Governor Lehman of New York has approved the Williamson Bill 
(Senate Introductory No. 743, Printed No. 835) as Chapter 87 of the 
Laws of 1941, adding a new Section 43 to the Negotiable Instruments 
Law to provide that national banks and banking organizations as defined 
in the Banking Law shall not be liable to depositors for payment of 
check with forged or unauthorized endorsement unless, within two years 
after return of voucher to depositors, depositors shall notify bank that 
such endorsement was forged or unauthorized. 

The Act is effective immediately. 

The full text of the new section follows: 

‘“*Seetion 43. Forged or unauthorized endorsements. No national 
bank or banking organization as defined in the banking law shall be 
liable to a depositor for the payment by it of a check bearing a forged 
or unauthorized endorsement unless, within two years after the return 
to the depositor of the voucher of such payment, such depositor shall 
notify the bank that the check so paid bore such forged or unauthorized 
endorsement.’’ 





Liability of Trustee for Misdeeds of 
Co-Trustee and Agents 


MAYO A. SHATTUCK 
Haussermann, Davison & Shattuck, Boston 


From an address before the 22nd Mid-Winter Trust Conference, A. B. A. 


Instruments don’t usually differentiate between the duties of co- 
trustees (although there is nothing in the law which says that they 
shouldn’t). Trusts do contain a clause that each trustee is to be liable 
only for his own wilful neglect and default; a clause whose judicial 
interpretation ranges, under given sets of circumstances, all the way 
from no liability upon the co-trustee to full liability upon him for 
everything that the managing trustee does or fails to do. We should 
draft our instruments with a particdlar eye to divisions of liabilities and 
responsibilities ; compensations are divided and we all know that duties 
are divided in fact. 

How far does the law sanction this division of duties? The Massa- 
chusetts court has many times said that ‘‘a trustee is not responsible 
for the acts or misconduct of a co-trustee in which he has not joined, 
or to which he does not consent, or has not aided or made possible by 
his neglect.’’ (Ashley v. Winkley (1911), 209 Mass. 509, 528.) This 
comfortable sounding rule is almost a universal lodestone but, what is 
the meaning of the phrase ‘‘made possible by his neglect’’? These 
situations in practice range all the way from a situation where one 
trustee merely passively allows his co-trustee to keep sole custody, to 
a case where he sees something going wrong and lets it continue going 
wrong. 

There are very few decisions of courts of last resort in which a 
trustee has been surcharged solely because he passively allowed his co- 
trustee to have sole custody of the trust portfolio. But there are danger- 
ous cases in many states, that the line between mere custody and man- 
agement is pretty thin, and the trouble is that the decisions of appellate 
courts are not as important in trust administration as those of first 
resort. Moreover, I have been impressed by the great number of situa- 
tions, even in courts of last resort, where the surcharge has been arrived 
at not because of any one single breach of duty, but because of just a 
little mingling, just a little negligence, just a dash of carelessness about 
accounting, and just a degree of delegation—there finally emerges a 
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general mosaic of: culpability and somehow the language of the decisions 
of the high court always seems to justify a surcharge by the lower 
court. 

Passive Participation Dangerous 


In Ashley v. Winkley, supra, [the court said]: 


‘“‘The defendant was required to inform himself of the various busi- 
ness transactions involved in the execution of the trust. He could not 
properly discharge his duty by surrendering the substantial or entire 
control to Winkley, or delegate his authority to him . . . , or be indiffer- 
ent, when the course of affairs was distinctly disadvantageous to the 
beneficiaries whose interests he had been selected to protect.’’ 


This language, together with a similar warning from Hayes v. Hall, 
188 Mass. 510, has given Massachusetts lawyers, and probably should 
give us all, something to think about. 

These cases do not deal with active participation in a breach of 
trust. They really involve an omission to supervise the acts of the co- 
trustee. A failure to prosecute a co-trustee for breach of trust was 
held as long ago as 1878 (Abbott v. Fisher, 124 Mass. 414) to be in it- 
self a breach of trust. What the Massachusetts court, or any other 
court, will do in some future case where a trustee, especially if he is a 
lawyer, allows his co-trustee, acting by himself, to sell trust securities 
or to buy them, with resulting loss to the estate, I wouldn’t dare to 
prophesy. All we can say is that it is dangerous business for one co- 
trustee to fall into the habit of leaving the trust business to the other. 

Needless to say, we should all take care to minimize these risks. The 
trustee is told not to leave negotiable securities in the sole custody of 
his co-trustee. (Adam’s Estate, 221 Pa. 77.); not to divide up the 
trust portfolio and let one man handle part of it as he likes, while the 
other handles the rest. (Ralston v. Easter, 48 App. D. C. 513.) ; not to 
let the trustee who lives nearest New York handle the New York real 
estate by himself, while the Albany man takes care of what is in Al- 
bany. (Bermingham v. Wilcox, 120 Calif. 467.) ; not to give the real 
estate to one fellow and the personal property to the other (Caldwell v. 
Graham, 115 Md. 122.) ; not to make the unpardonable error of attempt- 
ing to deputize his co-trustee by power of attorney. (Bohlen’s Estate, 
75 Pa. 304.); and, not to write letters which indicate that while he is 
away in July he is relying upon the co-trustee to carry on ‘‘as usual ”’ 


Making Instrument Conform to Practice 


Corporate fiduciaries ordinarily expect to take sole custody of the 
trust property, and they commonly issue checks signed only by them- 
selves in payment of trust bills and in distributing trust funds. This 
habit may become a custom and the custom may eventually prove 
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a justification at law, but I know of no case which clearly justifies the 
practice, and I don’t know just what would happen if anything were 
to go wrong. Certainly the instrument ought to provide for it, if it is 
to be done. 

As between individual co-trustees, however, this manner of doing 
things should not be tolerated, unless, of course, the instrument permits 
it to be done, and, in my experience, this sort of provision is rare. In- 
deed, I doubt the wisdom of an indiscriminate use of language permit- 
ting a division of responsibility. Wherever the corporate fiduciary is 
concerned, a clause should be inserted holding the individual trustee 
harmless for allowing the corporate trustee to have sole custody of the 
trust portfolio. This language may be expanded to cover what we all 
know is going on in practice just as far as the client wishes to go. 


Investment Counsel and Responsibility 


The line is not bright between those things which it is permissible 
to delegate and those which it is not. What about the matter of employ- 
ing investment counsel? If you can hire a lawyer, or a broker, or an 
engineer, or a banker, or an architect, can’t you buy the services of an 
investment counsellor and pay for them out of the trust estate and 
be protected if you rely on his advice? You aren’t going to be held 
liable if your agent makes off with the funds which you left with him 
for a special purpose. (Dodge v. Stickney, 62 N. H. 330.), or if your 
attorney looks up a title and fails to find a defect. (Underhill, Trusts 
and Trustees, Amer. Ed. Wislizenus, p. 300. s. 8.) But you are going 
to be liable if you put money into the hands of an attorney to invest 
(Abrams v. United States Fidelity and Guaranty Co., 127 Wis. 579), 
or if you leave money or securities over-long in the hands of brokers or 
banks (Keys v. Hughes’ Executors, 32 W. Va. 184.). And if your 
agent does something which would have been a breach of trust if you 
had been doing it, you had better proceed quickly to collect from him. 
(McCloskey v. Gleason, 56 Vt. 264.) 

In City of Boston v. Curley, 276 Mass. 549, our then Chief Justice 
Rugg ended all further argument about where the duty of investments 
stands in our Commonwealth. He said (p. 562) : ‘‘To make investments 
is fundamental, not administrative, in the administration of a trust.’ 
I think that most courts would talk about the same way. If in the light 
of that language you would like to let the broker, or an investment 
counsel, or the office manager, or your partner, or anyone else, decide 
when and upon what terms to make a sale, don’t say that the Court 
has not warned you. 

The law, at the moment, is just not in good shape to warrant an 
over-indulgence in delegation. Apparently, as matters stand, a trustee 
may be criticized if he hires a lawyer and then fails to follow his advice, 
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but, strange to say, he is just as severely criticized if he hires an invest- 
ment counsel and takes pains to do what he recommends. You can see 
how embarrassing it would be to try to prove to the Surrogate or Pro- 
bate Court that you were exercising your own independent judgment 
when an examination of your transactions shows that investment after 
investment coincides with the monthly recommendation of the organiza- 
tion which you have retained. 


The Law of the Instrument 


In common sense, this whole subject, including the question of 
whether it is right to buy shares of an investment trust or participation 
certificates in a single mortgage or fractional interests in a common 
trust fund, comes down to a matter of care. No sensible man habitually 
entrusts the last word on truly important things to someone else. And 
yet the devil of it is that in the modern scene the art of investment is 
clearly as complex as that of law, or of any other inexact science. A 
just modernization of the law would hold the trustee simply to the 
duty of using reasonable care in the selection of investment counsel and 
authorize him to pay a reasonable fee and exercise the judgment of a 
reasonably prudent man in determining whether or not to follow his 
advice. 

But in the present state of the law it is better to provide an express 
authority in the instrument. If you wish to insert a provision in the 
instrument which would authorize sole custody or a single signature or 
action by less than the whole board, or retention of investment counsel, 
it is within your power. It is also within your power to absolve a 
trustee who, in good faith, follows the investment counsel’s advice. 
After a long battle with myself about the wisdom of softening the trus- 
tee’s standard, I have concluded that it is better to insert these pro- 
visions. 





































BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 





DRAWEE’S DUTY TO GIVE NOTICE UPON 
DISCOVERING FORGED INDORSEMENT 


United States v. National Rockland Bank, United States District Court, 
D, Mass., 35 Fed. Supp. 912 





One who has paid money to another upon a check bearing a 
forged indorsement may ordinarily recover back the money paid, 
even though the other be an innocent holder of the check for value, 
but recovery cannot be had where it would be inequitable, and es- 
pecially where the negligence of the plaintiff in making the pay- 
ment, or his delay after discovering the forgery in notifying the 
defendant, has damaged the latter. 


In this case the United States Government waited ten years be- 
fore it notified the bank, to which the United States paid the amount 
of the drafts, that payee’s indorsements on the drafts were for- 
geries. It was held that the United States Government was not 
entitled to recover the amount of the drafts from the bank since 
the delay of the Government in not notifying the defendant for al- 
most ten years completely destroyed the bank’s opportunity to seek 
indemnity from the indorsers because of their changed financial 
circumstances. 





Action by the United States of America against the National Rock. 
land Bank for an amount paid by the plaintiff on drafts which the 
plaintiff had drawn upon itself. 

Judgment for defendant. 

Edmund J. Brandon, U. 8S. Atty., and Edward O. Gourdin, Asst. 
U. S. Atty., both of Boston, Mass., for plaintiff. 
James W. Flood, of Boston, Mass., for defendant. 

NOTE —PFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §570. 
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FORD, D. J.—This is a suit brought by the United States of America 
seeking to recover the sum of $200, with interest, from the defendant 
bank. A jury: trial claimed by the defendant was waived. 


Findings of Fact 


The stipulated facts are as follows: 

One Alphonza C. Douglas of 3 Bartlett Street, Everett, Massachu- 
setts, was a United States veteran of the Spanish American War and 
of the World War and, as such veteran, was entitled to compensation 
from the United States of America during his life, at the rate of $100 
per month. 

On or about July 1, 1927, the plaintiff learned of the death of the 
said Alphonza C. Douglas on or about June 27, 1927, and, on August 
27, 1927, it had received and filed in its records concerning the veteran 
a duly authenticated copy of his death certificate. 

Sometime in July, 1927, the plaintiff drew a draft upon itself, num- 
bered 162701 and dated July 31, 1927, in the amount of $100 and pay- 
able to the said Alphonza C. Douglas as veteran’s aimision due for 
the month of July, 1927. 

Sometime in August, 1927, the plaintiff drew a drat upon itself, 
numbered 174042 and dated August 31, 1927, in the amount of $100 
and payable to the said Alphonza C. Douglas as veteran’s compensation 
due for the month of August, 1927. 

The drafts above referred to were endorsed as follows: Alphonza C. 
Douglas, Minerva F. Thompson, Jesse Goode, The National Rockland 
Bank of Boston, Federal Reserve Bank of Boston, and were paid by 
the plaintiff on August 5, 1927, and September 7, 1927, respectively. 

After August 31, 1927, the plaintiff issued no further drafts payable 
to Alphonza C. Douglas. 

All endorsements on the drafts above referred to were genuine and 
valid, with the exception of that of ‘‘ Alphonza C, Douglas,’’ which were 
forgeries. 

On payment by the plaintiff on August 5, 1927, and September 7, 
1927, respectively, the drafts referred to were delivered to the plaintiff 
through its treasury department, and on these dates the plaintiff knew 
or should have known of the forgeries of the signature of the payee. 
The plaintiff had actual knowledge of the forgeries of the signature of 
the payee, on the drafts in question, on or before February 23, 1928. 

Upon acquisition by the defendant bank of the drafts in question 
from the endorser Jesse Goode, the defendant bank paid to him the 
full face value of these drafts, the defendant having acquired them 
in good faith and without any knowledge or notice of the death of the 
payee, Alphonza C. Douglas, or of the forgeries of his signature on 
the drafts. 
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The first knowledge or notice of the death of the payee, Alphonza 
C. Douglas, was received by the defendant bank on or about April 18, 
1937, by letter from the Federal Reserve Bank of Boston dated April 
17, 1937, and the first knowledge or notice that the signatures of the 
said payee on the drafts in question were forgeries was received by ‘it 
on September 17, 1937, by letter from the Federal Reserve Bank of 
Boston dated September 16, 1937. 

On July 1, 1927, and continuously thereafter until January 1, 1935, 
the endorser Minerva Thompson was financially responsible and able 
to respond in damages or payment to the defendant bank for any 
judgment it might have secured or any claim it might have made 
against her because of the forgeries of the name of the payee, Alphonza 
C. Douglas, or because of her unrestricted endorsement upon the drafts, 
but she was unable so to respond in damages or payment from Janu- 
ary 1, 1935, and continuously thereafter to the time of her death in 
October, 1937, and, further, she possessed no property, real or per- 
sonal, at the time of her death. 

On July 1, 1927, and continuously thereafter until January 1, 1937, 
the endorser Jesse Goode was financially responsible and able to re- 
spond in damages or payment to the defendant bank for any judgment 
it might have secured or any claim it might have made against him 
because of the forgeries of the name of the payee, Alphonza C. Douglas, 
or because of his unrestricted endorsement upon the drafts, but he was 
unable so to respond in damages or payment from January 1, 1937, 
and continuously thereafter to the present time, and, further, he has 
been, since January 1, 1937, and is now without means and destitute. 

It is the contention of the plaintiff that it is entitled to recover the 
amount of the drafts above referred to as money paid under a mistake 
of fact and is not, as the defendant contends, barred from recovery on 
the ground that it was guilty of laches. 


Conclusions of Law 


The court in the case of United States v. Guaranty Trust Company 
of New York, 293 U. S. 340, 350, 55 S. Ct. 221, 226, 79 L. Ed. 415, 
95 A. L. R. 651, stated: ‘‘As against the United States, the rights of 
the holder of its checks drawn upon the Treasurer are the same as those 
accorded by commercial practice to the checks of private individuals.’’ 

The Supreme Court in the case of Cooke et al. v. United States, 91 
U. S. 389, 398, 23 L. Ed. 237, 243, stated: ‘‘Laches is not imputable to 
the government, in its character as a sovereign, by those subject to its 
dominion. . . . Still a government may suffer loss through the neg- 
ligence of: its officers. If it comes down from its position of sovereignty, 
and enters the domain of commerce, it submits itself to the same laws 
that govern individuals there. Thus, if it becomes the holder of a 
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bill of exchange, it must use the same diligence to charge the drawers 
and indorsers that is required of individuals; and, if it fails in this, 
its claim upon the parties is lost.’’ 

Further, in connection with our problem here, the Circuit Court 
of Appeals for the Ninth Circuit in Ladd & Tilton Bank v. United 
States, 30 F. 2d 334, 336, held that: ‘‘While the statute of limitations 
does not run against a right of action in favor of the government (United 
States v. Thompson, 98 U. S. 486, 25 L. Ed. 194).... Where the 
right of action is for the recovery of money paid upon a forged instru- 
ment, the United States is subject to the same rules applicable to litigants 
generally.’ 

The court there approved the decision of Judge Lowell of this dis- 
trict in United States v. National Exchange Bank of Boston et al., 
C. C., 141 F. 209, 210, 211 (affirmed United States v. National Exchange 
Bank of Providence, 214 U. 8. 302, 29 S. Ct. 665, 53 L. Ed. 1006, 16 
Ann. Cas. 1184), in which he stated: ‘‘One who has paid money to an- 
other upon a check bearing a forged indorsement may ordinarily recover 
back the money paid, even though the other be an innocent holder of 
the check for value. . . . But recovery cannot be had, where it would 
be inequitable, and especially where the negligence of the plaintiff in 
making the payment, or his delay after discovering the forgery in notify- 
ing the defendant, has damaged the latter.’’ 


This language is applicable here. The delay of the government in 
not notifying the defendant for almost ten years after knowing of the 
forgeries, completely destroyed the defendant’s opportunity to seek 
indemnity from the endorsers Thompson and Goode, because of their 
changed financial circumstances. With ability to respond in damages 
up to 1935 and 1937, respectively, they were both impecunious in 1937 
when the plaintiff gave the defendant notice of the forgeries. 

This being in the nature of an equitable action, the plaintiff must 
do equity before it can recover. The Supreme Court in referring to 
actions for money had and received in the case of Stone et al., Trustees 
v. White, 301 U. S. 532, 535, 57 S. Ct. 851, 853, 81 L. Ed. 1265, stated: 
“‘Sinee, in this type of action, the plaintiff must recover by virtue of a 
right measured by equitable standards, it follows that it is open to the 
defendant to show any state of facts which, according to those stand- 
ards, would deny the right... .”’ 


Consequently, under the circumstances here, the plaintiff cannot re- 
cover. United States v. National Exchange Bank, C. C., 45 F. 163; 
United States v. Clinton National Bank, C. C., 28 F. 357; United States 
v. National City Bank of New York, D. C., 28 F. Supp. 144; Gloucester 
Bank v. Salem Bank, 17 Mass. 33, 45. 


Judgment may be entered for the defendant, without costs. 
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TRUSTEE’S PROFIT AT EXPENSE OF 
BENEFICIARY 


Driver v. Blakeley, Supreme Court of Oregon, 107 Pac. Rep. 
(2d) 524 


The rule against a trustee’s profiting at the expense of the bene- 
ficiaries of the trust applies to cases wherein the wife of a trustee is 
the recipient of such profit. 

In this case a testamentary trustee with trust funds purchased a 
note and mortgage upon property belonging to his wife and sister- 
in-law. Subsequently, the latter executed a deed conveying her 
interest in the mortgaged property to trustee’s wife. The trustee 
failed to collect the principal sum and accrued interest on the mort- 
gage; he also failed to foreclose the mortgage. It was held that the 
trustee did not comply with his duty. Consequently, the trustee’s 
account was surcharged with the amount invested in purchasing the 
mortgage, with interest from time of the default in interest payments, 
and the amount charged as trustee’s and attorney’s fees in handling 
the matter of said mortgage. 


Suit for an accounting by Percy B. Driver and others against George 
C. Blakeley, trustee under the will of Samuel B. Driver, deceased. From 


a decree for the plaintiffs defendant appeals. 

Modified and as modified affirmed. 

Suit for an accounting by a testamentary trustee. Defendant appeals 
from a decree awarding judgment to plaintiffs in the amount invested 
by trustee in purchasing a mortgage upon property belonging to trustee’s 
wife and sister-in-law, with interest from the time of the default in 
interest payments, and the further sum of $300 heretofore charged as 
trustee’s and attorney’s fees for handling the matter of said mortgage; 
which decree directs the sale of said mortgage, as upon execution and 
the application of the proceeds thereof, to the payment of said judgment, 
if within thirty days after the entry of said decree defendant fails to 
pay said judgment. 

Francis V. Galloway, of The Dalles (Galloway & Krier, of The Dalles, 
on the brief), for appellant. 

F. M. Phelps, of Portland (Phelps & Burdick, of Portland, on the 
brief), for respondents. 


KELLY, J.—On July 11, 1927, defendant purchased a note and 
mortgage, dated October 9, 1923, executed by John Gorman, payable 
three years after date to Albert Lawson. On January 22, 1925, John 
Gorman executed two deeds by which he transferred to his two daughters 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §503. 
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the property thus mortgaged to Lawson. One of those daughters was 
then, ever since has been, and now is, the wife of the defendant herein. 
The other daughter is Mrs. Margaret H. Ordahl. 

In November, 1926, John Gorman died leaving no estate for probate. 

The note and mortgage purchased by defendant of Lawson were 
transferred and assigned without recourse. 

On February 3, 1938, Mrs. Ordahl executed a quitclaim deed con- 
veying her interest in the mortgaged property to defendant’s wife. 

The property consists of a parcel of real estate, 100 feet square, at 
the corner of 19th and Overton Streets in Portland, Multnomah County, 
Oregon, upon which there were four residential buildings. 

The controlling question is whether, in purchasing the note and 
mortgage aforesaid, and failing to collect the principal sum and accrued 
interest, and in failing to foreclose said mortgage, defendant complied 
with his duty as trustee. 

At the outset, we think that it should be plainly stated that, in order 
to justify the surcharging of a trustee’s account, it is not necessary that 
there be proof either of fraud or of intentional wrongdoing. 

The law prescribes a course which must be followed by a trustee in 
order to warrant an approval by the court of his accounts. In this case, 
we think that, with reference to the note and mortgage above mentioned, 
such a course has not been pursued by defendant. 

The testimony is somewhat conflicting as to the value of the property 
in suit in July, 1927. We are impressed with the testimony of plaintiffs’ 
witnesses and think that it preponderates. It indicates that in 1927 the 
property, when being considered as security for a mortgage loan, was 
worth approximately $6,500. This valuation does not support a loan 
of $5,000 of trust funds. Volume 2, Scott on Trusts, § 229. 


We have not failed to give consideration to defendant’s showing as 
to the rental value of the property at that time; but deem it an incident 
that requires the restrictive appraisal accorded to it by plaintiffs’ realty 
experts. These witnesses indicated that rental income, while having a 
‘‘use’’ value, merited little consideration in appraising realty as security 
for a mortgage loan. For the purpose of a long term investment of 
trust funds, the consideration to be given to rental income differs from 
that which is proper in making a current annual assessment thereon for 
tax purposes. Defendant called as one of his witnesses Mr. T. R. Magui- 
gan, deputy assessor of Multnomah County, who testified that the value 
of the houses on the property depended upon the rental received from 
them. 

We are also influenced by the entire lack of any individual liability 
upon the note and mortgage when defendant made the purchase. In an 
early New York case, it was declared that investment of trust funds may 
not be made in mortgage securities executed by insolvent mortgagors. 
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In re Randolph, Sur., 134 N. Y. 8. 1117, 1119, affirmed without opinion 
in 150 App. Div. 902, 135 N. Y. S. 1138. 

We quote from the opinion In re Randolph, supra: 

‘*While a loan on personal security alone is improper for trustees 
(Bogart v. Van Velsor, 4 Edw. Ch. 718, 722; Smith v. Smith, 4 Johns, 
Ch. 281), a loan on the faith and credit of the real property offered as 
collateral seems to me to be equally improper (Rogers v. Paterson, 4 
Paige 409; Eckford v. DeKay, 8 Paige 89). There must now be a rea- 
sonably solvent maker of the principal obligation and adequate security 
in order to justify trustees in investing a trust fund in bonds secured 
by mortgages on real property. 


“Tf I am right in the foregoing review of the general principles 
regulating the investments of trustees in bonds and mortgages of real 
property, then it is apparent that the rights and remedies of the trustee 
on the bond should always be taken into account by a prudent trustee. 
The right in re and the right in personam should both be perfect. If 
these are imperfect, the loan is as to him improper.’’ 


A recent New York case quotes approvingly from the Randolph ease. 
In re Richards’ Will, Sur., 10 N. Y. S. 2d 510, 517. 

Slight, if any, difference appears to us whether, on the one hand, 
personal liability has been eliminated by death and by endorsement with- 
out recourse, or, on the other hand, the same result ensues because of 
insolvency. 

It is also a cardinal rule of the law of trusts that a trustee may not 
borrow from a trust fund in his charge (Vol. 2, Scott on Trusts, § 170.17, 
p. 888, and authorities there cited in note 5; Estate of Jones, 5 Dem. 
499, 10 N. Y. St. Rep. 176, 181), nor manage the affairs of the trust 
property so as to gain any advantage directly or indirectly for himself 
beyond his lawful commission. Murphy-Bolanz Land & Loan Co. v. 
McKibben, Tex. Civ. App., 221 S. W. 650, 651, quoting Pomeroy’s Equity 
Jurisprudence, vol. 3, §§ 1075, 1077, 1080. Murphy-Bolanz Land & 
Loan Co. v. McKibben, supra, is affirmed by the Supreme Court of Texas 
in an opinion, 236 S. W. 78; Thurston v. Nashville & American Trust 
Co., D. C., 32 F..Supp. 929. 

‘‘There is a well-established rule in equity that trustees and all other 
fiduciaries are forbidden from dealing in their own behalf with respect 
to matters involved in the trust, and this prohibition operates irrespec- 
tively of the good faith, or bad faith, of such fiduciaries. . . . It was the 
duty of the trustees to refrain from placing themselves in any position 
which would subject them to conflicting duties with respect to any 
matters involved in the trust. Munro v. Smith (C. C. A. [1]259 F. 1; 
Backus v. Fingelstein et al. (D. C.) 23 F. 2d 357; Oil Fields Corporation 
v. Dashko et al., 173 Ark. 533, 294 S. W. 25.’’ Booth v. Greer Invest- 
ment Co., D. C., 52 F. 2d 857, 860. 
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Upon appeal of the case last above cited, and from which the fore- 
going quotation is made, to the United States Circuit Court of Appeals 
of the Tenth Circuit, the appellate court, in affirming the portion of 
the decree from which the appeal was taken, included the following 
statement in its opinion: ‘‘Finally, it was the duty of the trustees to 
manage the assets of the Trust [The Petroleum Royalties Company] for 
the benefit and advantage of the shareholders, and not with an eye to 
their personal advantage and profit. Magruder v. Drury, 235 U. 8. 
106, 119, 120, 35 S. Ct. 77, 59 L. Ed. 151; Murphy-Bolanz L. & L. Co. v. 
McKibben (Tex. Com. App.) 236 S. W. 78, 80; Perry on Trusts (6th 
Ed.) vol. 1, § 427.’’ Greer Investment Co. v. Booth, 10 Cir., 62 F. 2d 
321, at page 325. 

There is a principle in the law of trusts, sustained by reason and . 
authority to the effect that the rule against a trustee’s profiting at the 
expense of the beneficiaries of the trust applies to cases wherein the 
spouse of a trustee is the recipient of such profit. Dundas’ Appeal, 64 
Pa. 325; In re Cake’s Estate, 157 Pa. 457, 27 A. 773. 

‘‘A recent expression of this application of the rule is found in 
Matter of Fulton’s Will, 253 App. Div. 494, 2 N. Y. 8. 2d 917, in which 
a confirmation of a sale by an executrix to her husband was reversed, 
the court saying, 253 App. Div. at page 496, 2 N. Y. S. 2d at page 919: 
‘This rule that a beneficiary may at his option have set aside a con- 
veyance of trust property by a trustee to her husband without showing 
more is quite universal... . A cestui que trust may disaffirm the sale 
and have it set aside whether it be bona fide or not and action by the 
court is not dependent upon the proof of actual injury for the court 
acts in such cases not so much in particular to protect the cestui que trust 
as to uphold and enforce the sound principle of public policy.’’’ In re 
Segal’s Estate, 170 Misc. 673, 11 N. Y. S. 2d 306, 309. 

‘*A trustee cannot loan the trust fund to himself. Is he in a much 
better position when he loans it to his wife? Is he in that event in the 
neutral and prudent position which the court requires of him? Is he 
free to enforce the rights and remedies accruing on the bond of his 
own wife? It would certainly seem not; at least, he is not in the position 
to pursue them with that promptness, efficiency, and vigor which is 
demanded of trustees. In the exercise of those rights in this instance, 
for example, the trustee is likely to be in a conflicting position and to 
be tossed about between a desire to do his duty and a natural desire to 
be lenient and considerate of the debtor. Such a position for a trustee 
is manifestly an improper one, and it ought not, I think, to receive the 
formal sanction of the surrogate.’’ In re Randolph, supra. 

In the case at bar, it is beside the point that there was no actual loan 
made directly by the defendant to his wife and her sister. In purchas- 
ing a naked lien upon real property owned by them the defendant 
served their interests to a greater extent than if he had required them 
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to execute a note secured by a mortgage upon the real property in suit. 
In the latter case, the transaction would have given the payee in the 
note a right in personam. We realize that no profit actually accrued 
to defendant by reason of the purchase of the mortgage in suit; but the 
owners of mortgaged property had the advantage of holding the prop- 
erty speculatively. 

We are not unaware that the defendant properly and promptly 
administered the estate of the late Mr. Driver involving some $45,000 
of assets and that, except as to the purchase of the note and mortgage 
executed by defendant’s father-in-law, now deceased, no exception had 
been taken to the manner in which he has conducted the affairs of his 
trusteeship ; but for the reasons herein outlined, we are constrained to 
_ affirm the judgment and decree of the circuit court, except as to the 
date when execution may issue upon said judgment. Defendant should 
have thirty days after the receipt by the circuit court of the mandate 
herein within which to pay said judgment. If, however, defendant fails 
to pay the same during said interval of thirty days, execution may issue 
as directed in the decree of the circuit court. With this formal modifica- 
tion, the decree of the circuit court is affirmed. 


CONDITIONAL DELIVERY OF NEGOTIABLE 
INVESTMENT 


Empire Mortgage & Investment Corp. v. Donaldson, Court of Appeals 
of Georgia, 12 S. E. Rep. (2d) 489 


Under the Negotiable Instruments Law, a bill or note may be 
shown to have been delivered upon condition as between immediate 
parties and as regards a remote party other than a holder in due 
course. The condition, however, must be attached to the delivery. 


Action by Empire Mortgage & Investment Corporation against 
Mrs. J. S. Donaldson on a note. To review an adverse judgment, plain- 
tiff brings error. 

Affirmed. 

Shelton, Pharr & Long, of Atlanta, for plaintiff in error. 

Evins & Evins, of Atlanta, for defendant in error. 


MacINTYRE, J.—On February 26, 1932, the defendant, Mrs. J. S. 
Donaldson, sold to Empire Trust Company three notes, $600 each, total- 
ing $1,800, which defendant owned and which had been signed by Mrs. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §386. 





THE BANKING LAW JOURNAL 275 


Henrietta George, and transferred a loan deed given to secure these 
notes to the Empire Trust Company as security which had been trans- 
ferred to the defendant by Mrs. George. The purchase price of the 
notes was $1,800 which was paid by the Empire Trust Company to the 
defendant. About March 15, 1932, Henry B. Kennedy, an officer and 
agent of the Trust Company, stated that the property represented by 
the loan deed given as security was not worth but $1,000 so the defend- 
ant executed the note in question for $800 which was alleged to have 
been delivered upon the condition and understanding that the note was 
not enforceable unless and until there was a loss to the Empire Trust 
Company arising out of the sale of the three $600 notes and the land 
represented by the loan deed. The note sued on is a renewal of the 
original $800 note being renewed solely upon the original consideration. 
At the time the note sued on was executed, the defendant received ab- 
solutely nothing from the Empire Trust Company. On May 3, 1932, the 
Empire Trust Company bought in the property represented by the loan 
deed for $100 at public sale merely for the purpose of putting fee-simple 
title in the Empire Trust Company so as to sell it to one Charles W. 
Thrash for more than $1,800, it being known by the Empire Trust 
Company at the time it purchased the land that Thrash would buy it. 
On May 6, 1932, the property was sold to Thrash for more than $1,800 
and he gave the Empire Trust Company a deed to secure a loan for 
$2,142. The note in question, that is the $800 note, was transferred to 
the plaintiff, Empire Mortgage & Investment Corporation (changed by 
charter from the Empire Trust Company), after maturity, by R. E. 
Gormley, as Superintendent of Banks of Georgia. The loan deed from 
Thrash to the Empire Trust Company was introduced in evidence and 
was marked ‘‘Satisfied’’ and had been cancelled, thus showing no loss 
to the Trust Company (or the Empire Mortgage & Investment Corpora- 
tion). 

Code, § 14-216, provides: ‘‘Every contract on a negotiable instru- 
ment is incomplete and revocable until delivery of the instrument for 
the purpose of giving effect thereto. As between immediate parties and 
as regards a remote party other than a holder in due course, the deliv- 
ery, in order to be effectual, must be made either by or under the au- 
thority of the party making, drawing, accepting, or indorsing, as the 
case may be; and in such case the delivery may be shown to have been 
conditional, or for a special purpose only, and not for the purpose of 
transferring the property in the instrument. Where the instrument is 
in the hands of a holder in due course, a valid delivery thereof by all 
parties prior to him so as to make them liable to him is conclusively 
presumed. Where the instrument is no longer in possession of a party 
whose signature appears thereon, a valid and intentional delivery by 
him is presumed until the contrary is proved.’’ See, also, Brannon’s 
Negotiable Instrument Law, 6th Ed., 249 et seq., § 16. 
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The plaintiff is admittedly not a holder in due course for the note 
was transferred to the plaintiff after maturity and any defense avail- 
able between the original parties is available against this plaintiff. The 
sole question in the instant case is whether the evidence offered author- 
ized the jury to find that the delivery of the instrument was condi- 
tional or whether the evidence shows an unconditional delivery (as 
contended by the plaintiff) of the instrument and an additional oral 
agreement not included in the written terms. In the latter instance such 
an oral contract is not admissible to contradict or vary the terms of a 
valid written instrument and, generally speaking, the plaintiff could 
recover. Code, § 38-501. Mr. Thomas F. Green, Professor of Law at 
the University of Georgia, has so well illustrated the distinction be- 
tween the two propositions that we quote his illustration in full: ‘‘De- 
livery of an instrument may be conditional. If A. puts B. in possession 
of a note, but tells him that the delivery is to take effect only when and 
if C. signs the note as a joint maker with A., and C. does not sign, B. 
cannot enforce the instrument against A. The condition must be at- 
tached to the delivery. The terms of a complete written instrument 
cannot be varied or contradicted by oral evidence. Therefore if A.’s 
evidence in B.’s suit against him is that he delivered the instrument 
with the understanding that on the part of both parties that it would 
take effect immediately, but there was a contemporaneous agreement 


that B. could not enforce the instrument unless C. also signed it, this 


9? 


evidence would not be admissible and B. could recover.’’ Green’s Nego- 
tiable Instruments, p. 8. In other words, the plaintiff is contending 
that there was actual delivery of the instrument in question and that 
if anything the agreement urged by the defendant was simply a parol 
agreement attempting to alter and vary the terms of the written agree- 
ment evidenced by the note and plaintiff could recover. In the case of 
Rudder v. Belle Isle, 46 Ga. App. 336, 167 S. E. 753, this court held 
that ‘‘Where the payee brings an action against the maker of a promis- 
sory note, a plea substantially averring that the note was delivered to 
the plaintiff by the defendant under an agreement that the instrument 
was not to be a binding obligation until and unless the plaintiff sold 
a certain parcel of land for the defendant is a valid defense to the ac- 
tion.’’ The court there in effect held that the rule that excludes parol 
evidence in contradiction of a written agreement presupposes the exist- 
ence in fact of such agreement at the time suit is brought. But the rule 
has no application if the writing was not delivered as a present contract 
and that the evidence sought to be introduced did not contradict the 
terms of the writing or vary its legal import, but tended to show that 
the written instrument was never in fact delivered as a present contract, 
unconditionally binding upon the obligor according to its terms. 

It seems to be the settled law under the negotiable instruments law 
that a bill or note may be shown to have been delivered upon condition, 
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the law expressly so providing, as between immediate parties and as 
regards a remote party other than a holder in due course. Code, § 14-216, 
supra. 105 A. L. R. 1850. The instant case is not to be confused with 
eases such as Hartman v. Citizens’ Bank & Trust Co., 47 Ga. App. 562, 
171 S. E. 195, where there was an attempt by parol to show that the 
promise was conditional whereas the face of the instrument showed an 
unconditional promise. 

We therefore think that the evidence authorized the jury to find 
that the note sued on was delivered on the condition that there would 
be no liability thereon if the payee suffered no loss out of the sale of 
the land; further that there was no loss suffered by the plaintiff; and 
that the plaintiff, not being a bona fide holder in due course, was sub- 
ject to any defense, which includes the defense here set up, that might 
be set up by the maker against the payee. The judge therefore did 
not err in overruling the motion for new trial on the general grounds 
and special ground 4 which is but an elaboration of the general grounds. 


STATUTORY LIABILITY OF NATIONAL BANK 
STOCKHOLDERS 


Cannon v. Dixon, United States Circuit Court of Appeals, Fourth 
Circuit, 115 Fed. Rep. (24) 913 


A trust estate owned certain shares of stock of a national bank. 
When notified of the consolidation of the bank with another national 
bank, the trustee of the estate did not dissent therefrom or seek an 
appraisal of the stock. Pursuant to the terms of the consolidation, 
the trustee accepted and received shares of the capital stock of the 
consolidated bank. It was held that the failure of the trustee to 
object to the merger and the acceptance of the stock in the new bank 
did not constitute a new investment but simply constituted an in- 
vestment already held by the estate. The resulting change, there- 
fore, was not illegal under the South Carolina rule as a ‘‘change of 
investment.’’ Hence the trust estate was liable for stockholders’ 
ote a on the stock in the consolidated bank. 12 U. 8. C. A. 

33, 66. 


Action by C. H. Dixon, as receiver of the First National Bank of 
Spartanburg, S. C., against the South Trust Company, as trustee of 
the estate of J. H. Sloan, deceased, and others to recover a stock assess- 
ment levied by the Comptroller of Currency, wherein Simpson F. Can- 
non was duly substituted as trustee of the trust estate and made a 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§504, 1440. 
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party to the action. From a judgment for plaintiff, 32 F. Supp. 626, 
defendants appeal. 

Affirmed. 

J. Neville Holcombe, of Spartanburg, 8. C. (A. E. Tinsley, Perrin & 
Tinsley, Evans, Gailbraith & Holcombe, and Horace L. Bomar, Jr., all 
of Spartanburg, S. C., on the brief), for appellants. 

Donald Russell, of Spartanburg, S. C., for appellee. 


NORTHCOTT, C. J.—This is an action instituted in October, 1932, 
in the District Court of the United States for the Western District of 
South Carolina, by the appellee, C. H. Dixon, as receiver of the First 
National Bank of Spartanburg, South Carolina, here referred to as the 
plaintiff, against appellant, Simpson F. Cannon, as trustee of the estate 
of J. H. Sloan, deceased, and certain beneficiaries of the estate, here 
referred to as the defendants. 

The object of the action was to recover from the trust estate a stock- 
holders’ liability assessment made by the Comptroller of the Currency 
on 185 shares of stock in the insolvent First National Bank of Spartan- 
burg. 

The cause was heard by the judge below in March, 1940, without 
a jury upon an agreed stipulation of facts. After argument the judge 
filed a written opinion finding for the plaintiff. From the judgment for 
$9,250, with interest, entered in accordance with the findings in the 


opinion, the defendants brought this appeal. 
The facts were summarized in the judge’s opinion as follows [32 
F. Supp. 626, 627]: 


‘In 1906, J. H. Sloan, late a resident of Spartanburg, South Caro- 
lina, died testate and by his will . . . bequeathed, along with other 
assets, 74 shares of the capital stock of the American National Bank 
of Spartanburg to the Southern Trust Company as trustee ‘to hold the 
said estate and pay over the income as herein directed.’ Such trustee 
retained this stock in the American National Bank until 1931, when the 
American National Bank and fhe First National Bank, both national 
banking associations operating in the City of Spartanburg, duly con- 
solidated in compliance with the provisions of Section 33, 12 U.S. C. A., 
under an agreement which gave to each stockholder of the American 
National Bank 24 shares, par $50, in the consolidated bank and to each 
stockholder of the First National Bank one share, $50 par, in the con- 
solidated bank, for each share, $100 par, theretofore held by him in the 
First National Bank. The consolidated bank functioned under the 
name, First National Bank of Spartanburg, South Carolina. 


‘‘When notified of the consolidation, the trustee of the estate in- 
volved did not dissent therefrom or take any steps to secure an ap- 
praisal of its stock owned in the American National Bank. After the 
consolidation became effective, the trustee accepted and received 185 
shares of the capital stock of the consolidated bank pursuant to the 
terms of the consolidation. This stock was duly registered in the name 
of the trustee and continued so registered until June 25, 1932, when 
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the consolidated bank suspended. Following such suspension, the Comp- 
troller of the Currency levied a one hundred per cent. assessment against 
the stockholders of the bank. When this assessment was not paid by 
the immediate trust, this action was instituted. Joined as defendants 
were the trustees of said estate as well as the beneficiaries thereof.’’ 


Subsequently Simpson F. Cannon was substituted as trustee in the 
place of the Southern Trust Company. 

Only one question is presented for consideration on this appeal. 
Did the trustee of the estate of J. H. Sloan, legally acquire title to the 
stock upon which the assessment was made so as to make the trust estate 
liable for the superadded stockholders’ liability ? 

It is the contention of the defendants that under the South Caro- 
lina law the trustee could legally change investments only by provision 
of the trust instrument or by appropriate court authority; that the 
change brought about in the bank stock held by the trust in the bank 
consolidation was a change of: investment without authority and conse- 
quently illegal; and that the decisions of the highest court of South 
Carolina are controlling on this point. 

The plaintiff contends that there was no actual change of investment 
brought about by the consolidation of the banks; that the construction 
of a federal statute was involved; that only federal decisions were con- 
trolling; and that even should it be held that South Carolina law con- 
trolled, the estate is liable for the assessment. 

In his able and exhaustive opinion the learned judge below reviews 
numerous decisions relied upon by both parties and reached, in our 
opinion, the proper conclusion, that the estate was a stockholder in the 
insolvent bank and is liable for the assessment. 

As to the contention that under the state law the trust estate did 
not become a stockholder in the bank we are of the opinion that the 
merger of the banks was not such a change in the investment as would 
bring it within the South Carolina Rule that ‘‘the change of the invest- 
ment of a trust fund can be made only by the provision of the instru- 
ment creating the trust—or by order of court.’’ Bass et al. v. Adams 
et al., 163 S. C. 381, 161 S. E. 697, 704. The consolidation of the banks 
was brought about under Section 33 of the National Banking Act, 12 
U.S. C. A., and the great weight of authority is to the effect that in a 
consolidation of two national banks the identity of the banks is continued 
in the consolidated bank. 

‘‘The purpose of the Federal statutes as to consolidations of national 
banks is to continue the identity of the old national bank in the bank 
into which it is consolidated.’’ 1 Zollman, Banks and Banking, 1936, 
§ 286, p. 255. See, also, Petition of Worcester County National Bank, 
263 Mass. 394, 161 N. E. 797; Commissioner of Banks v. Chase Security 
Corporation, 298 Mass. 285, 10 N. E. 2d 472. 

The failure of the trustee to object to the merger and the acceptance 
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of the stock in the new bank did not constitute a new investment but 
simply continued an investment already held by the estate. 

Section 66 of the Banking Act, 12 U. S. C. A., provides: ‘‘Persons 
holding stock as executors, administrators, guardians, or trustees, shall 
not be personally subject to any liabilities as stockholders; but the 
estates and funds in their hands shall be liable in like manner and to 
the same extent as the testator, intestate, ward, or person interested in 
such trust funds would be, if living and competent to act and hold the 
stock in his own name.’’ 

The authorities relied upon by the defendants, Bass v. Adams, supra; 
Rivers et al. v. Stevenson, 169 S. C. 422, 169 S. E. 185, 89 A. L. R. 766; 
and Hood v. Cannon, 178 8. C. 94, 182 S. E. 306, involve bank mergers 
under a state statute the construction of which is passed upon. We 
do not regard these decisions as controlling because here the merger of 
two national banks was made under a federal statute with different 
provisions. 

We are also of the opinion that the judge below was right in his 
conclusion that the question of the liability of stockholders of national 
banks is to be determined by federal and not state law. 

The national banking system is the creation of federal statutes and 
to allow these statutes to be construed according to the frequently con- 
flicting laws of the several states would be unthinkable. As was said 
by the Supreme Court in Seabury v. Green, 294 U. S. 165, 55 S. Ct. 373, 
375, 79 L. Ed. 834, 96 A. L. R. 1463: ‘‘To the extent the opinion implies 
that liability of stockholders of national banks is a creature of or depends 
upon a statute of South Carolina the assumption is so plainly without 
foundation as to suggest that it must have been inadvertently made. 
The court’s ruling that the estate is not liable for the assessment neces- 
sarily depends upon its construction of 12 U. S. C. A. section 66.’’ 

The defendants rely upon the decision in Erie Railroad Co. v. Tomp- 
kins, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 A. L. R. 1487, in 
support of their contention that state law controls. In discussing this 
question, Mr. Justice Stone said, in Deitrick, Receiver, v. Greaney, 309 
U. S. 190, 60 S. Ct. 480, 485, 84 L. Ed. 694: ‘‘A point much discussed 
in brief and argument, upon the assumption that local law will guide 
our decision, see Erie R. Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 
82 L. Ed. 1188, 114 A. L. R. 1487, is whether, by Massachusetts law 
respondent is precluded from setting up the illegality of the transaction 
as a defense to his note. But it is the federal statute which condemns 
as unlawful respondent’s acts. The extent and nature of the legal con- 
sequences of this condemnation though left by the statute to judicial 
determination, are nevertheless to be derived from it and the federal 
policy which it has adopted, see, Board of [County] Commissioners of 
Jackson County v. United States, 308 U. S. 348, 60 S. Ct. 285, 84 L. Ed. 
313, decided December 18, 1939, and cases cited. We have recently 
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held that the judicial determination of the legal consequences which flow 
from acts condemned as unlawful by the National Bank Act involves 
decision of a federal, not a state question. Awotin v. Atlas Exchange 
National Bank [295 U. S. 209, 55 S. Ct. 674, 79 L. Ed. 1393], supra.”’ 

The defendants rely upon Pufahl, Receiver, v. Estate of Elvira J. 
Parks, 299 U. S. 217, 57 S. Ct. 151, 81 L. Ed. 133, and cases there cited, 
to support their contention that local and not federal law should control 
but, as pointed out by the judge below in his opinion, there is a sharp 
distinction between the construction of a federal statute imposing liabil- 
ity on a stockholder in a national bank and the construction of a state 
statute limiting the time for bringing an action to enforce such liability. 
In the one case substantive right, and in the other a remedial right is 
involved. 

The trust estate was a stockholder in the bank at the time of its 
suspension and is liable for the assessment. Affirmed. 


BANK’S RIGHTS AS PLEDGEE OF NEGOTIABLE 
WAREHOUSE RECEIPTS 





Lippincott Distributing Co. v. Peoples Commercial & Savings Bank, 
Supreme Court of Ohio, 30 N. E. Rep. (2d) 691 





Where one intrusted with the possession of merchandise on con- 
signment to him from its owner places it in a warehouse and obtains 
negotiable warehouse receipts therefor and subsequently pledges 
them to a bank as collateral security for a promissory note or notes, 
and the bank thereafter takes possession of the merchandise under 
and by virtue of such warehouse receipts, the title of the bank to 
such merchandise is superior to that of the consignor. 

In this case a corporation engaged in the wholesale business of 
selling food products consigned certain merchandise to a grocery 
company for purposes of sale. Under the terms of the agreement, 
title to the consigned merchandise was to remain and be vestéd solely 
and exclusively in the wholesaler until the consigned merchandise 
was sold. Subsequently the merchandise was stored in a warehouse, 
and negotiable warehouse receipts issued therefor were pledged by 
the grocery company as collateral security for an indebtedness to 
the bank. Acting in good faith and in ignorance of the true state 
of affairs between the wholesaler and the grocery company, the bank 
took possession of the merchandise under the receipts. It was held 
that the bank acquired title superior to that of the wholesaler. 


Action in replevin by the Lippincott Distributing Company against 
the Peoples Commercial & Savings Bank, and others, to recover posses- 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1596. 
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sion of consigned merchandise. The merchandise was sold by the named 
defendant and case then proceeded as one for damages only. Judgment 
for plaintiff was reversed by the Court of Appeals of Stark County, 
final judgment was entered for the named defendant, and plaintiff 
appeals. 

Affirmed. 

This case originated in the Court of Common Pleas of Stark County 
as an action in replevin. 

Appellant, the Lippincott Distributing Company, is a corporation 
engaged in the wholesale business of selling food products. Under date 
of May 21, 1935, it entered into an agreement with Union Grocers, Inc., 
a corporation doing business in the city of Canton, Ohio, whereby the 
appellant agreed to consign to the Union Grocers, Inc., certain mer- 
chandise for purposes of sale. The agreement contained a provision to 
the effect that the appellant was to be paid as the goods were sold. Under 
the terms of the agreement, title to the consigned merchandise was to 
remain and be vested solely and exclusively in appellant until the con- 
signed merchandise was sold, and the merchandise was at all times to 
be held by Union Grocers, Inc., subject to the orders, direction and con- 
trol of the appellant. 

The merchandise involved in this action was shipped by appellant 
to Union Grocers, Inc., under that agreement, and the latter-named 
company placed the merchandise in storage with the Union Commercial 
Warehouse Company, for which merchandise negotiable warehouse 
receipts were issued to Union Grocers, Ine. 

‘On or about April 30, 1936, Union Grocers, Inc., was indebted to the 
Peoples Commercial & Savings Bank in the sum of $28,250, which in- 
debtedness was evidenced by four promissory notes, executed by Union 
Grocers, Inc., and secured by warehouse receipts. On or about that date, 
these notes were renewed and converted into a single note for the sum 
of $28,250, bearing a new due date. As collateral security therefor the 
Union Grocers, Inc., pledged the warehouse receipts which had been 
issued to it upon the deposit of the consigned merchandise in the ware- 
house of the Union Commercial Warehouse Company. Other warehouse 
receipts previously pledged were withdrawn, and the warehouse receipts 
for the goods in question were substituted for the withdrawn receipts. 

Before this new note became due, on or about the 15th or 16th day 
of May, 1936, the appellee presented its warehouse receipts to the Union 
Commercial Warehouse Company and obtained delivery and actual 
possession of the property therein described. The goods were moved 
by the appellee to the McKinley Storage & Transfer Company, and 
shortly thereafter the representatives of appellant, the Lippincott Dis- 
tributing Company, appeared and demanded of Union Grocers, Inc., 
the return of its merchandise, pursuant to the provisions of the consign- 
ment agreement, but discovered that the merchandise had already been 




















283 - 





THE BANKING LAW JOURNAL 





seized and removed by the appellee. A subsequent demand upon the 
appellee for the merchandise was refused. 

Action in replevin was thereupon commenced by appellant, and the 
merchandise in question was seized by the sheriff, but upon discovery of 
a defect in the bond, the sheriff returned the merchandise to the appellee, 
who in turn sold it. The case then proceeded as one for damages only 
and was tried before a jury in the Court of Common Pleas. A verdict 
was returned for appellant in the sum of $1,734.30, for which amount, 
together with costs, a judgment was rendered. Appeal was prosecuted 
to the Court of Appeals of Stark County, wherein the judgment of the 
Court of Common Pleas was reversed and final judgment entered for 
appellee herein. 

The case is before this court upon the allowance of a motion to certify 
the record of the Court of Appeals. 

Black, MeCuskey, Ruff & Souers, Donald K. Merwin, and Richard 
G. McCuskey, all of Canton, for appellant. 

Joseph Kennedy, of Cleveland and Henry Kattman and Herbruck, 
Shetler & Roach, all of Canton, for appellee. 


DAY, J.—The controlling question presented is this: Where one 
intrusted with the possession of merchandise on consignment to him 
from its owner places it in a warehouse and obtains negotiable ware- 
house receipts therefor and thereafter pledges them to a bank as col- 
lateral security for a promissory note or notes, and the bank subsequently 
takes possession of the merchandise under such warehouse receipts, does 
the bank have title to such merchandise superior to that of the consignor ? 

Under the provisions of Sections 8360 and 8361, General Code 
(enacted in 1844 as parts of an act ‘‘to prevent fraudulent practices,’’ 
42 Ohio Laws, p. 49), a factor or other agent, intrusted with the pos- 
session of merchandise for the purpose of sale, is to be deemed the true 
owner thereof, and any disposition which he may make of such mer- 
chandise (whether by actual delivery of the merchandise or by delivery 
of a document of title thereto), and any contract which he may make 
with respect thereto, are valid; but if he deposits such merchandise or 
document of title thereto in pledge as security for an antecedent debt 
or demand, the pledgee ‘‘shall not thereby.acquire or enforce any right 
or interest in or to such merchandise or document, other than was pos- 
sessed or might have been enforced by such agent, at the time of such 
deposit.’’ Section 8361, General Code. In other words, in such case, 
the pledgee acquires whatever title the factor or agent had, subject to 
all the equities which the consignor of the merchandise had against such 
factor or agent with respect thereto. 

Under the Factors’ Act, a factor or other agent, intrusted with the 
possession of merchandise for the purpose of sale, is deemed to be the 
true owner thereof, and any disposition which he may make of it, and 
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any contract which he may make with respect thereto, are valid. There 
is nothing in the Uniform Warehouse Receipts Act (enacted in 1908, 
99 Ohio Laws, p. 400) which conflicts with this provision. The differ- 
ence, however, is that under the Uniform Warehouse Receipts Act if a 
factor or other agent pledges such goods or negotiable document of title 
thereto as collateral security for ‘‘value’’ (as that term is defined in 
Section 8508, General Code), the pledgee, who in good faith acquires 
such goods or document of title, does so free from any and all equities of 
the consignor. 

In Section 8507, General Code, it is provided that: ‘‘This chapter 
[Uniform Warehouse Receipts Act] shall be so interpreted and con- 
strued as to effectuate its general purpose to make uniform the law of 
those states which enact it.’’ 

In discussing the above-quoted language, Mr. Justice Hughes, in the 
ease of Commercial National Bank of New Orleans v. Canal-Louisiana 
Bank & Trust Co., 239 U. 8. 520, 36 S. Ct. 194, 197, 60 L. Ed. 417, Ann. 
Cas. 1917E, 25, stated that: ‘‘It is apparent that if these uniform acts 
are construed in the several states adopting them according to former 
local views upon analogous subjects, we shall miss the desired uniformity, 
and we shall erect upon the foundation of uniform language separate 
legal structures as distinct as were the former varying laws. It was to 
prevent this result that the uniform warehouse receipts act expressly 
provides (‘§ 57): ‘This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those states 
which enact it.’ This rule of construction requires that in order to 
accomplish the beneficent object of unifying, so far as this is possible 
under our dual system, the commercial law of the country, there should 
be taken into consideration the fundamental purpose of the uniform act, 
and that it should not be regarded merely as an offshoot of local law. 
The cardina! principle of the act—which has been adopted in many 
states—is to give effect, within the limits stated, to the mercantile view 
of documents of title. There had been statutes in some of the states 
dealing with such documents, but there still remained diversity of legal 
rights under similar commercial transactions. We think that the prin- 
ciple of the uniform act should have recognition to the exclusion of any 
inconsistent doctrine which*may have previously obtained in any of 
the states enacting it... .’’ 

It is our opinion that the Uniform Warehouse Receipts Act is the 
one which governs and is determinative of the issues in this case. 

Appellant argues that, without its knowledge, Union Grocers, Inc., 
deposited the consigned merchandise ‘‘in an alleged warehouse company, 
which had been organized by the officers of the grocery company, and 
obtained from said alleged warehouse company, warehouse receipts for 
the merchandise; or procured the issuance of such receipts without 
actually making the deposit’’; that ‘‘the president of the warehouse 
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company and the president of the grocery company were the same 
person ; that there was a substantial identity between the directors and 
officers of the grocery company and those of the warehouse company ; 
that the warehouse company had no quarters of its own, but merely 
occupied some of the space leased by the grocery company from the 
owner of the building in which the grocery company carried on its 
business; . . . that warehouse receipts could be issued and signed by 
the president of the warehouse company, who was also the president of 
the grocery company, as well as by one of the officers of the warehouse 
company.”’ 

Appellant further argues that ‘‘the grocery company organized the 
warehouse company for the purpose of affording means of financing the 
grocery company’s business by creating an agency which would enable 
the grocery company to deposit goods, get a warehouse receipt and obtain 
loans on the strength of a pledge of the warehouse receipts’’; that in 
the face of these facts it cannot be said that a real bona fide warehouse- 
man, existed who could issue warehouse receipts; that there was fraud 
in the creation of the warehouse receipts; that they were therefore void 
ab initio; that such receipts cannot pass title even to a bona fide pur- 
chaser for value, or holder in due course ; and that, consequently, appellee 
obtained no title to the goods covered thereby. 

It is sufficient answer to say that if the appellee acted in good faith, 
in ignorance of the true state of affairs between appellant and its con- 
signee, it is wholly immaterial that the consignee violated the terms of 
the consignment agreement, or committed a fraud upon or abused the 
confidence reposed in it by appellant, the consignor. By placing the 
merchandise in possession of the Union Grocers, Inc., with authority to 
sell, appellant made it possible for that company to deal with the con- 
signed merchandise in the manner it did. Appellee was wholly without 
fault or blame, having had neither actual nor constructive notice or 
knowledge of the relationship between appellant and the Union Grocers, 
Ine. So far as appellee knew or had reason to believe, the Union Com- 
mercial Warehouse Company was a bona fide warehouse company. The 
warehouse receipts issued to Union Grocers, Inc., were negotiable, regu- 
lar on their face and properly endorsed to appellee. There was nothing 
therein which in any way indicated, or tended to indicate, that the Union 
Grocers, Inc., was not the owner of the merchandise, or that the ware- 
house company was not bona fide. Appellee was an innocent party. 
True, appellant was likewise an innocent party. However, it was appel- 
lant’s confidence in its own consignee which was betrayed, and this be- 
trayal was made possible by the means which appellant had entrusted 
to its consignee. It is in such case as this that the maxim ‘‘he who trusts 
most must suffer most’’ finds application. 

As stated in 35 Ohio Jurisprudence, 816, Section 96: ‘‘The seller is 
always in a position to protect himself by making a selection of a proper 
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bailee; the buyer can only judge from the appearances as he sees them.”’ 

We hold that where a consignee is intrusted by a consignor with the 
possession of merchandise for purposes of sale, with authority to pass 
title thereto, and the consignee, in violation of the trust and confidence 
reposed in him, deals with the consigned merchandise fraudulently and 
disposes of it to an innocent purchaser for value, without notice, in a 
manner not authorized by the consignment agreement, the consequences 
of such wrongdoing must fall upon the consignor who voluntarily fur- 
nishes the consignee with the means of such wrongdoing, rather than 
upon the innocent third party. 

Judgment affirmed. 


QUALIFIED ACCEPTANCE BY TELEGRAPH 


Snyder & Blankfard Co. v. Farmers Bank of Tifton, Court of Appeals 
of Maryland, 16 Atl. Rep. (2d) 837 


A telegram received by a bank from a drawee promising to honor 
future drafts as in the past was held to be an offer of a promise on 
a condition. The terms were to be fixed by the past usage of the 
offeror in reference to the acceptance and payment of former drafts. 
The offer of this promise became a contract, subject to the prescribed 
condition, when the holder bought a draft in acceptance of the offer. 


Action by the Farmers Bank of Tifton against the Snyder & Blank- 
fard Company, Incorporated, for damages for refusal to pay drafts. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Henry L. D. Stanford, Jr., and Richard C. Cole, both of Baltimore 
(Joshua W. Miles, of Baltimore, on the brief), for appellant. 

J. Kemp Bartlett, Jr., of Baltimore (Robert D. Bartlett and Bart- 
lett, Poe & Claggett, all of Baltimore, on the brief), for appellee. 


PARKE, J.—The Farmers Bank of Tifton, a corporation of the 
State of Georgia, brought an action in the Superior Court of Baltimore 
City against The Snyder & Blankfard Co., Inc., a corporation of the 
State of Maryland, which was carrying on in Baltimore City a whole- 
sale fruit and vegetable commission business. A recovery was sought 
for damages alleged to have been sustained by the plaintiff because 
of the defendant’s refusal to pay fourteen drafts of the sum of $4,050. 
A demurrer was sustained to the original declaration. The amended 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§10, 14. 
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declaration is in one count and the demurrer to it was overruled, and 
this action of the court gives rise to the first question on appeal. 

The declaration, after stating the names and status of the plaintiff 
and defendant, and the business of each, sets out the facts on which it 
relies. The substance of these allegations is to this effect. A certain 
H. J. Cox and H. J. Cox, Jr., trading under the name of H. J. Cox & 
Son, were a wholesale shipper of fruit and vegetables. On June Ist, 
1938, this firm began the shipment of fruit and vegetables to the de- 
fendant and closed its shipments on June 10th, 1938. The shippers 
drew on the defendant for every shipment in an amount which corre- 
sponded with the estimated net value of the shipment to the shipper. 
The drafts were discounted by the plaintiff as the several shipments 
went forward. Between June 2 and June 7, the plaintiff discounted 
eight such drafts, which aggregated $2,250. Two of these drafts were 
for $250 each, and were drawn on June 2, and paid by the defendant 
on June 8. The second two drafts were for $200 and $400, and were 
dated on June 4, and similarly paid on June 8. The third two drafts 
were for $300 each, and were dated on June 7, and duly paid on June 
10. The fourth set of two drafts, in the total sum of $550, were dated 
June 7 and were paid on June 13. 

These allegations of the declaration are the introduction of the fur- 
ther allegations that, in response to inquiries made on June 10th by the 
plaintiff of the defendant, a telegram was received by the plaintiff 
from the defendant of the following tenor: 


“1938 Jun 10 AM 1158 
‘‘Baltimore, Md. 10 1148A 
‘‘Farmers Bank of Tifton, Georgia 
‘“We have paid all drafts on us by H. J. Cox and Son and will honor 
their future drafts as in the past. 
‘‘Snyder & Blankfard Co.’’ 


The pleader follows the insertion of this telegram with these aver- 
ments : 


‘‘Thereupon the plaintiff on the strength and credit of said tele- 
gram, and relying upon the promise and guarantee of the defendant, 
as expressed therein, and while the same remained in full force and 
effect, unrevoked or withdrawn, discounted for and paid to H. J. Cox & 
Son the following drafts, all drawn by said H. J. Cox & Son on the 
defendant, The Snyder & Blankfard Co., Inc., all of said drafts cover- 
ing fruit and vegetables shipped by H. J. Cox & Son to the defendant, 
namely : 

“‘Draft dated June 6, 1938, to the order of H. J. Cox & Son, amount, 
$350.00, and endorsed and negotiated by the payees.’’ 


The pleader then follows with the recital of thirteen similar items, 
mutatis mutandis, with dates and amounts of these drafts and the aver- 
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ment that the drafts on the defendant were promptly and in due course 
presented for payment to the defendant, but that the defendant failed 
to live up to its promises and guarantee and did not pay the listed 
fourteen drafts. It is for this asserted breach that the action was begun. 

The pleader in the instant appeal did not declare against the de- 
fendant on the drafts as an acceptor, but in case on its liability in dam- 
ages for its breach of a promise to accept. The promise alleged is that 
the defendant ‘‘will honor their (sic) future drafts as in the past.’ 
The promise is clearly not absolute but qualified. It does not bind to 
accept and pay drafts when and as made, with or without funds. On 
the contrary, it imposes a limitation. Thus the drafts within the promise 
are those which are subsequent to the date of the telegram. Again, in 
respect of such drafts the promise is not to honor, that is, accept and 
pay, them unqualifiedly, but to accept and pay them ‘‘as in the past.’’ 
So there is created the condition that these drafts are not bound to be 
accepted and paid except it be as prescribed. The effect to be accorded 
this phrase depends upon the meaning of ‘‘as’’ in this context. It is 
an adverbial use of the word with the significance of in that degree, to 
that extent, so far, in like manner. The meaning of the phrase is refer- 
able to the past similar transactions of the drawer, the holder and the 
drawee. It is to say that as the manner, course and degree of the ac- 
ceptance and payment of prior drafts has customarily been in the past 
so shall the promisor accept and pay future like drafts. Subject to 
this qualification, the drawee promised to honor the drafts, and further 
than this it was not engaged. The phrase therefore incorporated in 
the agreement a qualification whose meaning was to be sought and 
found in the former dealing of the parties in similar transactions. This 
is a permissible qualification and made a condition of the acceptancé 
and payment of every future draft. Unless the condition be presently 
fulfilled, the promisor is not bound to accept and to pay, and until then 
there is no breach, by it of its contract, and, so, no liability in damages. 
It follows that the promisee can have no demand, as there can be no 
breach, until the condition prescribed by the contract is performed or 
waived. Hence, the general rule in such eases is that the condition 
should be shown by the plaintiff in the declaration, and its performance 
averred. Poe’s Pleading and Practice, Tiffany Ed., vol. I, sec. 565; 
Gill & McMahon v. Weller, 52 Md. 8, 9, 14; International Finance Cor- 
poration v. Calvert Drug Co., 144 Md. 303, 314-316, 323, 124 A. 891, 
33 A. L. R. 1162; Crane Co. v. Druid Realty Corp., 137 Md. 324, 330, 
112 A. 621; 10C. J. S., Bills and Notes, § 572, p. 1192, § 588, p. 1214; 
Moore v. United States, 196 U. S. 157, 166, 25 S. Ct. 202, 49 L. Ed. 
428; Harris v. Vandeveer’s Ex’r, 21 N. J. Eq. 424, 428; Monsen v. 
Maefarland & Co., [1895] L. R. Q. B. D. 562. 

The declaration at bar ignores the conditional nature of the defend- 
ant’s promise and treats it as an absolute contract to accept and pay 
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to the holder the drafts here involved. Accordingly, the averments do 
not set forth the condition of the defendant’s promise to honor the 
drafts, nor does the declaration aver its performance. The pleader has 
not appropriately shown the former condition for the acceptance and 
payment of prior similar drafts by the defendant. It is merely stated 
that they were paid and that the later drafts sued on were duly pre- 
sented for payment to the defendant which ‘‘failed to live up to its 
promise and guarantee and did not pay said drafts.’’ Thus the pleader 
neglects to show the customary mode and course involved in the ac- 
eeptance and payment by the defendant of earlier drafts and their 
performance with reference to the drafts in action. Neither does he 
aver that the custom was for the defendant to honor like drafts in the 
past by their acceptance and payment merely on presentation. 

In the absence of these or similar alternative allegations and of any 
averment, in the words of the promise of the telegram, that the plain- 
tiff presented the drafts for acceptance and payment as in the past and 
the defendant did not so honor them, the declaration fails to state a 
breach of contract by the defendant. For the reasons given, the de- 
murrer should have been sustained. Poe’s Pleading and Practice, Tif- 
fany Ed., vol. I, sec. 565; Brown, Graves & Co. v. Ambler, 66 Md. 391, 
396, 397, 7 A. 903; Gill & McMahon v. Weller, 52 Md. 8, 9; 14 Am. & 
Eng. Ency. of Pl. & Pr. p. 529 (9); Ralli v. Sarell, D. & R. n. P. 33, 171 
Eng. Reprint, 908; Byles on Bills, 194 (star). 

As this conclusion with reference to the ruling on the demurrer 
will require a reversal and remand, the remaining questions on the bill 
of exception will be considered. A summary of the testimony is neces- 
sary for this purpose. In the first place, the intention of the parties 
to the contract as expressed in the telegram which has been quoted ex- 
cludes from consideration some of the drafts. It is clear that the tele- 
gram is limited in its application to the drafts drawn after the time 
of its delivery to the plaintiff. No act of the plaintiff may be said to 
have been done in reliance upon the promise set forth in the telegram 
until its terms were made known to the plaintiff, which was upon its 
delivery at mid-day of June 10, 1938. It is further clear that the tele- 
gram asserts that all drafts drawn on the defendant by the shipper had 
been paid, and that the defendant follows this statement with the prom- 
ise that it ‘‘will honor their (its) future drafts as in the past.’’ In order 
to ascertain the undertaking of the defendant in thus promising quali- 
fiedly to honor the future drafts of the shipper, it becomes imperative 
to learn what were the circumstances attendant upon the acceptance and 
payments by the defendant of the former drafts, since there are in- 
tended to be the conditions upon which future drafts were to be ac- 
cepted and paid. The statement of the telegram that all former drafts 
had been paid leaves open to inquiry what were the requisites of such 
acceptance and payment since the intention is expressed that these 
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requisites must exist for future drafts to be honored, and since the 
mere fact of payment does not exclude the pre-existence of conditions 
to such payment. So, the particular course of dealing of the commis- 
sion merchant in regard to the acceptance and payment of former drafts 
is an important consideration in the construction of what the defendant 
promised. Booth v. Irving Nat. Exchange Bank, 116 Md. 668, 672, 
673, 82 A. 652; Penrose v. Page, 145 Md. 14, 20, 125 A. 553; First Na- 
tional Bank of Baltimore v. Gerke, 68 Md. 449, 456, 13 A. 358, 6 Am. 
St. Rep. 453; Williston on Contracts, Rev’d Ed., vol. 3, sec. 629; Phoenix 
Pad. Mfg. Co. v. Roth, 127 Md. 540, 544, 96 A. 762; Abuc Trading, 
ete., Corp. v. Jennings, 151 Md. 392, 405-408, 135 A. 166; Brownstein v. 
N. Y. Life Ins. Co., 158 Md. 51, 56-58, 148 A. 273; Henry v. Jones, 
65 Cal. App. 323, 224 P. 104. In its fundamental nature, the telegram 
was an offer of a promise on a condition whose terms were to be fixed 
by the past usage of the offeror in reference to the acceptance and pay- 
ment of former drafts of the shipper. The offer of this promise became 
a contract, subject to the prescribed condition, when the holder bought 
a draft in acceptance of the offer. So what the customary course of 
the dealings of the drawee was in reference to the subject matter became 
a term of the contract to be established and found from the proof. The 
written contract without the qualification ‘‘as in the past’’ would not 
be the same contract as it is with the qualification. The contrast points 
the vital difference. 


AGREEMENT TO PAY COMPOUND INTEREST 
Greer v. Greer, Supreme Court of Arizona, 108 Pac. Rep. (2d) 398 


Compound interest, in and of itself, when agreed upon in ad- 
vance by parties to a note, is not illegal. 

A note provided for the maximum rate of interest permissible 
and that the unpaid interest should be added to the principal and 
should thereafter bear the same rate of interest. In holding that 
this provision did not render the note usurious, the court gave the 
following interpretation concerning the Arizona usury statute: 

‘*Since a creditor, when interest is due and unpaid, has the right 
to bring an immediate action to recover it, we think the reasonable 
interpretation of the statute is that the parties may agree that if 
he forbears from doing so, he may charge interest thereon, and that 
it is not usurious even though the total interest thereby to become 
due in the future may exceed the maximum legal interest on the 
original loan. The debtor may at all times prevent compound in- 
terest from accruing under an agreement like that in the present 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1565. 
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ease by paying the interest as it becomes due, and if he, for any 
reason, fails to do so and deprives the creditor of the use of such 
interest, we think in justice and common sense an agreement like 
that in the present case is not usurious.’’ 







Suit on notes secured by mortgage on realty, by Frances E. Greer 
against John H. Greer, also known as J. H. Greer, and Mary E. Greer, 
his wife, also known as Mary Ellen Greer. From the judgment, the 
defendants appeal. 

Reversed and remanded with instructions. 

Earl Platt, of St. Johns, for appellants. 

Gilbert E. Greer, of St. Johns, for appellee. 


LOCKWOOD, J.—Frances E. Greer, hereinafter called plaintiff, 
brought suit against John H. Greer and Mary E. Greer, his wife, here- 
inafter called defendants, upon three promissory notes secured by a 
mortgage on certain real property. The first was for $1,500, dated De- 
cember 14, 1932, with interest at 10% per annum, which was the legal 
rate at the time the note was given. It contained the following pro- 
vision: ‘‘. . . interest payable on demand—annually and if not so paid 
to be added to the principal and bear the same rate of interest when 
due, then both principal and interest shall become immediately due and 
payable at the option of the holder of this note.’’ 

The second note was for $510, dated December 15, 1932, with interest 
at 7% per annum, and contained this provision: ‘‘. . . interest payable 
semi-annually and if not so paid to be added to the principal and bear 
the same rate of interest, and should default be made in the payment 
of any interest when due, then both principal and interest shall become 
immediately due and payable at the option of the holder of this note.’’ 

The cause of action setting up the third note was dismissed on mo- 
tion of plaintiff and is, therefore, not concerned in this appeal. 

Judgment was rendered for plaintiff calculated at the rates of in- 
terest set forth in the respective notes, less various payments which had 
been made thereon, amounting to $2,661.11 principal and interest still 
due, together with attorney’s fees in the sum of $269.97, making a total 
judgment of $2,931.08, and allowing interest from February 15, 1939 
on the entire sum at the rate of 10% per annum. A decree of fore- 
closure against the property covered by the mortgage securing the notes 
was also granted, together with the usual deficiency judgment, and this 
appeal was taken. 

There are three assignments of error which raise three questions, 
(a) is compound interest legal in Arizona, (b) if it is, was the interest 
calculated on either note in such a manner as to render the same usurious 
under the law, and (c) was the amount of interest fixed to be paid 
after judgment improperly calculated ? 

These questions involve a construction of our statutes in regard to 
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interest. Those material to the present case are sections 1883 and 1884, 
R. C. 1928, being the law in effect at the time the notes in question were 
executed. They read as follows: 


‘*Legal rate of interest. The interest for any legal indebtedness shall 
be at the rate of six dollars upon one hundred dollars for a year, unless 
a different rate is contracted for in writing. <A rate of interest, not to 
exceed ten per cent per annum, if agreed to in writing, signed by the 
debtor, shall be paid; a judgment rendered on such agreement shall 
bear the rate of interest provided for in the agreement, and it shall be 
so specified in the judgment.’’ 


‘“‘Usury prohibited; penalty. No person shall directly or indirectly 
take or receive in money, goods, or things in action, or in any other way, 
any greater sum or any greater value for the loan or forbearance of any 
money, goods, or things in action, than ten dollars on one hundred 
dollars for one year; any person contracting for, reserving or receiving, 
directly or indirectly, any greater sum or value, shall forfeit all interest.’’ 


There is no statute in Arizona expressly dealing with the question of 
whether, under any circumstances, compound interest is legal, and the 
matter is of first impression with us so that we are at liberty to follow 
the rule which seems to be the most in consonance with common sense 
and justice. 

In the present case there was an express stipulation that if the 
annual interest was not paid when due it should be added to the prin- 
cipal, and thereafter bear the same rate of interest as the principal. It 
would extend this opinion to undue length, and be of little value as a 
precedent, for us to quote from the many different authorities upon this 
subject for they are in hopeless conflict and cannot be reconciled on any 
theory. We are of the opinion that the reasoning in support of the 
better rule is clearly and succinctly laid down in the case of Jones v. 
Nossaman, 114 Kan. 886, 221 P. 271, 274, 37 A. L. R. 317, in the follow- 
ing language: ‘‘It seems to us that overdue and unpaid interest is simply 
money due, just the same as the principal debt at maturity is money due; 
and an agreement to pay interest on money due as logically applies to 
interest money due as to principal money due;.. .”’ 

Nothing could be added to this statement and we hold, therefore, 
that compound interest, in and of itself, when agreed upon in advance 
by the parties to a note, is not contrary to the laws of Arizona. 

We consider next the question of whether the calculation of com- 
pound interest in the manner set forth in the notes made the interest 
usurious, for if this be true, then the general rule must give way to the 
specific statute. Our usury statute said: ‘‘No person shall . . . take or 
receive ... any greater value for the loan or forbearance of any money 
... than ten dollars one one hundred dollars for one year;.. .”’ 

It will be seen that the first note provided for the maximum rate of 
interest permissible, and it is urged that calculating interest upon interest 
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would render the actual rate of interest upon the money loaned greater 
than 10 per cent per annum, and, therefore, usurious. The statute refers 
expressly to ‘‘loan or forbearance.’’ We think the word ‘‘forbearance’’ 
was deliberately inserted in the statute so that it would permit an agree- 
ment to pay interest not only upon a direct loan but also upon any 
other money due which the creditor forbears from collecting when due, 
and that this term applies to interest due and unpaid on a loan. We 
hold, therefore, that neither of the notes in question was usurious and 
that the court properly rendered judgment thereon. 


The third question, however, presents a different situation. It will 
be noted the statute provides that when a given rate of interest is agreed 
upon by the parties, a judgment rendered on such agreement shall bear 
the rate of interest provided for in the agreement, and further that in 
the absence of a special agreement to the contrary the interest upon any 
legal indebtedness shall be at the rate of 6 per cent per annum. In the 
present case the first note was to bear 10 per cent interest and the judg- 
ment for the amount due thereon should have borne the same rate. The 
second note bore interest at 7 per cent and the judgment rendered thereon 
should have borne that rate. There was no provision in the notes for 
interest upon attorney’s fees, and under the statute interest should be 
calculated on that from the date of judgment at 6 per cent. The court, 
however, lumped the amount due upon the two notes and the attorney’s 
fees and allowed interest on the entire amount at the rate of 10 per 
cent. This was clearly erroneous. 


The judgment is reversed and the case remanded with instructions 
to render judgment for plaintiff in accordance with the views expressed 
herein. 


LIMITATION OF USURY STATUTE APPLICABLE 
TO NATIONAL BANKS 


Panos v. Smith, United States Circuit Court of Appeals, Sixth Circuit, 
116 Fed. Rep. (2d) 445 


Where a national bank charges a higher rate of interest than 
is permitted by the law of the state in which it is located, the per- 
son paying such interest may recover from the bank, by way of 
penalty, twice the entire amount of interest paid, provided the action 
to recover the penalty is commenced within two years after the 
payment of the interest, 12 U. S. C. A. §§ 85, 86. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1584. 
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Under Michigan law, a mortgage is usurious if, in addition to 
the maximum legal rate of interest, the mortgagor pays or promises 
to pay the mortgage tax and recording fees. 

In this case the notes secured by mortgages given to the national 
bank provided for the payment of the maximum rate of interest 
allowed by Michigan law, and in addition required the mortgagors 
to pay in cash state mortgage taxes and recording fees. The mort- 
gages were executed in 1928 and 1930. There were several renewals 
of the notes, interest being computed each time at the maximum rate 
upon the unpaid balances. An action to recover double the amount 
of the alleged usurious interest paid was begun by the mortgagors 
on July 5, 1939. It was held that the basis of the mortgagors’ re- 
covery was limited to interest paid since July 5, 1937. 


Action by George Panos and another against John S. Smith, receiver 
of the First National Bank & Trust Company, at Flint, a national bank- 
ing corporation, and another, to recover double the amount of alleged 
usurious interest paid to defendants. From a judgment for defendants, 
based on a directed verdict, the plaintiffs appeal. 

Reversed and remanded. 


Maurine L. Jones of Flint, Mich. (Walter C. Jones and Maurine L. 
Jones, both of Flint, Mich., on the brief), for appellants. 
A. J. Michelson, of Flint, Mich. (8. 8. Pearlstine and A. J. Michel- 


son, both of Flint, Mich., on the brief), for appellees. 


ARANT, C. J.—Pursuant to § 86 of Title 12, U.S. C., 12 U.S.C. A. 
§ 86, * appellants brought suit to recover double the amount of alleged 
usurious interest paid to the First National Bank and Trust Company, 
of Flint, Michigan, of which appellee Smith is receiver. When appel- 
lants rested, the District Court directed a verdict for appellees on the 
ground that the action was not timely brought. Whether the court erred 
in so doing is the only question here presented. There is no dispute 
as to the facts. 

Appellants negotiated two loans from the bank, the first on March 3, 
1928, for $2,000, and the second on July 30, 1930, for $2,500, giving 
mortgages in both cases to secure the notes. Both notes provided for 
the payment of 7% interest, which is the maximum legal rate in Michi- 
gan. Mich. Comp. Laws (1929), § 9239. In addition, appellants were 
required to pay in cash state mortgage taxes and recording fees, when 


*“The taking, receiving, reserving, or charging a rate of interest greater than 
is allowed by the preceding section, when knowingly done, shall be deemed a for- 
feiture of the entire interest which the note, bill, or other evidence of debt carries 
with it, or which has been agreed to be paid thereon. In ease the greater rate of 
interest has been paid, the person by whom it has been paid, or his legal representa- 
tives, may recover back, in an action in the nature of an action of debt, twice the 
amount of the interest thus paid from the association taking or receiving the same: 
Provided, that such action is commenced within two years from the time the usuri- 
ous transaction oceurred.” 12 U. 8S. C. A. § 86. 
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the mortgages were executed, which amounted to approximately $20 in 
1928 and $30 in 1930. There were several renewals of the notes, in- 
terest being computed each time at 7% upon the unpaid balances. 

In 1937, appellants defaulted upon both mortgages. The receiver in- 
stituted foreclosure suits and, on November 15 of that year, purchased 
the properties at prices equalling the unpaid balances of principal and 
interest. 

Before the period of redemption expired, appellants instituted three 
suits in the Circuit Court of Genesee County, Michigan, one to secure, 
under the Michigan Moratorium Law, Comp. Laws Supp. Mich. 1940, 
§ 14444-1 et seq., an extension of the period of redemption of the prop- 
erty mortgaged in 1930, and the others to procure orders discharging 
both mortgages because of alleged tenders of the amounts due. The 
first order sought issued. On February 23, 1939, while the other two 
suits were pending, appellants paid principal and interest in full, and 
appellees relinquished all claims to the properties. This suit was in- 
stituted on July 5, 1939. 


Appellees concede that the mortgage taxes and recording fees were 
usury, and that double the amounts paid therefor could have been 
recovered if suit had been seasonably brought; but, they contend, the 
interest payments made in 1939 are not within the terms of the statute 
because they were computed at the legal rate of 7%. 

The statute forbids a national bank to collect a higher rate of in- 
terest than is permitted by the law of the state in which it is located. 
Section 85, Title 12, U.S. C.,12 U.S. C. A. § 85. A mortgage is usurious 
if, in addition to the maximum legal rate of interest, the mortgagor 
pays or promises to pay the mortgage tax and recording fees. Union 
Guardian Trust Co. v. Crawford,. 270 Mich. 207, 258 N. W. 248; Me- 
Kenna v. Wilson, 280 Mich. 227, 273 N. W. 457; Schumacher v. Law- 
rence, 6 Cir., 108 F. 2d 576. Accordingly, all the interest paid or 
promised by appellants was usurious. McKenna v. Wilson, supra; 
Gladwin State Bank v. Dow, 212 Mich. 521, 180 N. W. 601, 13.A. L. R. 
1233. 

Appellees attempt to distinguish the latter two cases on the ground 
that they were attempts to enforce usurious contracts and involved the 
application of a state statute, which only gave a defense to the extent 
of unpaid usurious interest. This distinction is of no consequence. 
When a national bank takes more interest than is permitted by the 
law of the state in which it is located, it violates the law of the United 
States. It is that law that creates the borrower’s right and provides 
his remedy. Schuyler National Bank v. Gadsden, 191 U. S. 451, 24 
S. Ct. 129, 48 L. Ed. 258; McCollum v. Hamilton National Bank, 303 
U. S. 245, 58 S. Ct. 568, 82 L. Ed. 819; Schumacher v. Lawrence, supra. 
The statute requires us to look to the law of Michigan to ascertain 
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whether a higher rate of interest was charged than is lawful in that 
state. If § 85 did not require us to accept the view of the Michigan 
courts, however, we would nevertheless conclude that original usurious 
exactions make all later interest payments usurious, as held in Gladwin 
State Bank v. Dow, supra. See Evans v. National Bank of Savannah, 
251 U. S. 108, 40 S. Ct. 58, 64 L. Ed. 171. 

The District Court apparently thought that because the interest was 
only 7% of the face amounts of the notes, it was not usurious. But 
appellants, to the extent of the mortgage taxes and recording fees, failed 
to receive the face amounts of the notes, with the consequence that the 
interest paid was more than 7% of the amounts actually received. 

The statute of limitations begins to run against a payor’s statutory 
right to recover as soon as usurious interest is paid. McCarthy v. First 
National Bank, 223 U. S. 493, 32 S. Ct. 240, 56 L .Ed. 523; Cronkle- 
ton v. Hall, 8 Cir., 66 F. 2d 384, certiorari denied, 290 U. S. 685, 54 
S. Ct. 121, 78 L. Ed. 590. Hence, the basis of appellants’ recovery is 
limited to interest paid since July 5, 1937. 

The judgment is reversed and the cause remanded for further pro- 
ceedings in accordance with this opinion. 


“MONEYS, FUNDS, OR CREDITS” IN FALSE 
ENTRY STATUTE 


United States v. Harter, United States Circuit Court of Appeals, 
Seventh Circuit, 116 Fed. Rep. (2d) 51 


The statute providing for punishment, for violations of the Fed- 
eral Deposit Insurance Corporation Act applies to any officer, di- 
rector, agent or employee of an insured bank who makes ‘‘any false 
entry in any book, report or statement’’ of an insured bank with the 
intent to injure or defraud such insured bank or to deceive any of 
the designated persons. The provisions also specifically embrace 
any official, director, agent or employee of any insured bank who 
embezzles, abstracts, or wilfully misapplies any of the moneys, funds 
or credits of such insured bank. 12 U.S. C. A. § 592. 

The word ‘‘moneys’’ refers to the currency or circulating medium 
of the country ; the word ‘‘funds’’ refers to government, state, county, 
municipal, or other bonds, and to other forms of obligations and 
securities in which investments may be made; and the word ‘‘credits’’ 
refers to notes and bills payable to the bank, and to other forms 
of direct promises to pay money to it. 

In this case it was held that the statute providing for punish- 
ment applies to one who commits any one of the forbidden acts even 
though such act does not affect money, funds or credits which are 
insured by the Federal Deposit Insurance Corporation. 
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Donald H. Harter was convicted of making false entries on the books 
and records of a bank insured in the Federal Deposit Insurance Cor- 
poration, of wilfully misapplying bank’s funds, and of embezzling 
moneys of the bank, and he appeals. 

Affirmed. 

Glenn Griswold, of Peru, Ind., for appellant. 

Luther M. Swygert, U. S. Atty., of South Bend, Ind., for appellee. 


TREANOR, C. J.—Defendant was tried under an indictment of 16 
counts, each of which charged a violation of Section 592, Title 12 
U. 8. C. A.t The acts of the defendant, which were alleged to have 
constituted the offenses with which he was charged, were committed 
while he was Secretary of the Wabash Valley Trust Company of Peru, 
Indiana, a state bank insured in the Federal Deposit Insurance Cor- 
poration. The jury found him guilty on counts One, Two, Three and 
Ten, which charged the making of false entries on the books and records 
of the bank, on counts Five, Six, Seven and Sixteen, which charged 
wilful misapplications of bank funds, and on count Eight, which charged 
that he embezzled $3,041.75 of the bank’s moneys. The court sentenced 
the defendant to three years’ imprisonment and from the judgment of 
conviction and sentence this appeal is taken. 

At the outset it is necessary to consider the general contention of 
defendant that he cannot be guilty of a violation of the act unless the 
false entries, misapplications and embezzlement charged in the indict- 
ment affects moneys, funds or credits of a depositor which are insured 
by the Federal Deposit Insurance Corporation. The defendant states 
the foregoing contention as follows: ‘‘The Federal Government and 
therefore the District Court of the United States has jurisdiction only 
over the acts of an officer of a state bank by reason of the fact that 
the same is a member of, and insured by, the Federal Deposit Insurance 
Corporation, and then only to the extent that the money, funds and 
eredits of the bank insured by the Federal Deposit Insurance Corpora- 
tion are affected in any manner.”’ 

The language of the act expresses no such limitation as that urged 
by defendant. The act applies to any officer, director, agent or em- 
ployee of any insured bank who makes ‘‘any false entry in any book, 
report, or statement’’ of an insured bank with the intent to injure or 


*The pertinent criminal provisions may be stated as follows: 
(1) Any officer, director, agent, or employee of any insured bank “who makes 
any false entry in any book, report, or statement of such ... insured bank, with 
intent in any case to injure or defraud such .. . insured bank, or any other com- 
pany, body politic or corporate, or any individual person, or to deceive any officer 
of such ... insured bank, or... any agent or examiner appointed to examine 
the affairs of such . . . bank, . . . shall be deemed guilty . . . .” 

(2) “Any officer, director, agent, or employee ... of any insured bank... 
who embezzles, abstracts, or wilfully misapplies any of the moneys, funds, or 
credits of such . . . insured bank . . . shall be guilty . . . .” 
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defraud such insured bank or to deceive any of the designated persons, 
The provisions also specifically embrace any official, director, agent or 
employee of any insured bank who embezzles, abstracts, or wilfully mis- 
applies any of the moneys, funds, or credits of such insured bank. There 
is no exception in the case of one who commits any one of the forbidden 
acts even though such act does not affect money, funds or credits which 
are insured by the Federal Deposit Insurance Corporation. The ob- 
vious congressional intent is to safeguard the integrity of insured banks, 
and thus indirectly protect the interests of the Federal Deposit Insur- 
ance Corporation, by discouraging dishonest acts of those who carry 
on the business of the bank. This is a reasonable regulation since acts 
of dishonesty and fraud committed by officers and employees of the 
bank must adversely affect the integrity of the bank and indirectly 
affect the risk of the Federal Deposit Insurance Corporation. The im- 
position of criminal responsibility on individuals who conduct the affairs 
of an insured bank does not affect state statutory limitations upon the 
powers of the insured bank and does not enlarge the liability of the 
bank to those who have business relations with it. 


The transactions of the defendant which supply a basis for the al- 
legedly false entries charged in counts One and Two are related to the 
charges of misapplication of ‘‘moneys, funds and credits’’ of the Trust 
Company in counts Five, Six, Seven, and Sixteen. The defendant caused 


to be made a sale of stock which belonged to a customer of the Trust 
Company, such sale being made without the knowledge of the customer. 
The sale was made to the A. G. Becker Co., investment bankers of 
Chicago; and the Becker Company deposited the proceeds of the sale 
to the credit of the Wabash Valley Trust Company in the latter’s ac- 
count with its correspondent bank, the First National Bank of Chicago. 
The credit with the First National Bank was reflected in the Trust 
Company records by two charge items, one in the amount of $8,200 
with the notation ‘‘Bonds sold, account H-A Circus’’; and the other 
in the amount of $166 with the notation ‘‘Addl/sale securities H-A 
Cireus.’’ The basis of the charge items were two charge tickets in the 
handwriting of the defendant which the defendant handled at the bank 
window of teller Charles V. Reed; and at the same time deposit tickets, 
made out in the defendant’s handwriting, were presented to Reed. By 
these deposit tickets, credits corresponding to the charges were shown 
deposited in the H-A Cireus Operating Corporation account; and the 
ledger sheet of the Wabash Valley Trust Company covering the check- 
ing account of the H-A Circus Operating Corporation reflected the two 
purported deposits. 

It is clear from the foregoing that the entries relating to the de- 
posits of $8,200 and $166 in the checking account of the H-A Circus 
Operating Corporation were false. When the amounts were credited 
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to the checking account of the H-A Circus Operating Corporation its 
account was overdrawn $1,740.09 and the corporation ‘‘deposited’’ 
nothing. The entries represented that the H-A Cireus Corporation had 
acquired a deposit credit of $8,366 with the Wabash Valley Trust 
Company and that the Wabash Valley Trust Company was indebted 
to the Corporation in that sum. Also, the entries represented that the 
basis of the deposits was the sale of bonds ‘‘sold account H-A Circus.’’ 
The foregoing entries were false since there was no basis either in fact 
or in law for the creation of the deposit credit in favor of the Circus 
Corporation, although the entries enabled the defendant to control for 
the benefit of the H-A Circus Corporation $8,366 of the ‘‘moneys, funds 
and eredits’’ of the insured bank. 

It is not material, from the standpoint of the defendant, whether, 
as between the owner of the stock and the Trust Company, the proceeds 
of her stock belonged to her or to the Trust Company. These proceeds 
had been deposited to the credit of the Trust Company in its corre- 
spondent bank, and as between the Trust Company and the defendant 
this credit represented funds of the Trust Company. On facts involv- 
ing the same relationship as the facts of this case the decisions uni- 
formly hold that one in defendant’s position must treat funds or credits, 
such as the $8,366 credit in this case, as funds or credits of the employer- 
bank. In Bishop v. United States? an officer of a bank paid accom- 
modation notes of his brother with proceeds of notes and bonds which 
were held by the bank for collection. In that case it was urged that 
the money collected did not become part of the bank funds; but the 
Circuit Court of Appeals held that as between the defendants and the 
bank the proceeds of the notes and bonds became bank funds. The 
court further said that if the defendants directed the application of 
the money collected to the payment of the accommodation notes ‘‘they 
were directing, as far as they were concerned, the application of money 
which constituted bank funds to the payment of notes which had been 
taken for their benefit.’? To the same effect is the reasoning and con- 
clusion in Spencer v. United States? and United States v. Jenks.* 

We approve the reasoning and holding in the foregoing cases and 
as a result necessarily conclude that when the defendant placed and 
caused to be placed in the checking account of the H-A Circus Operat- 
ing Corporation the two credits of $8,200 and $166 there was a mis- 
application of ‘‘the moneys, funds and credits’’ of the Trust Company 
to the use of the H-A Circus Operating Corporation, as charged in count 
Sixteen. 

Counts Five, Six, and Seven allege, and the evidence supports the 


*8 Cir., 16 F. 2d 406, 408. 
*8 Cir., 169 F. 562, 566. 
“D. C., 264 F. 697. 
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allegations, that the defendant honored or caused to be honored two 
sight drafts and a check drawn on the H-A Cireus Operating Corpora- 
tion account when the defendant knew that as between the Circus Cor- 
poration and the Trust Company there was no money in the Corpora- 
tion’s account. The result was that the drafts and check were paid out 
of the ‘‘moneys, funds and credits’’ of the Trust Company. The fore- 
going acts by the defendant constituted misapplications of the funds, 
moneys and credits of the Trust Company. 

Count Eight charges that the defendant received and took into his 
possession certain moneys, funds and credits in behalf of the insured 
bank in the amount of $3,041.75 and that the defendant embezzled the 
moneys, funds and credits and converted the same to his own use. 


The facts relating to the charge of count Eight reveal another sale 
of securities which the Trust Company was handling for a customer. 
The customer’s bonds were sold by A. G. Becker Company for the 
Wabash Valley Trust Company for $3,891.75 and an acknowledgment 
of the sale was made by the bank and was signed by the defendant as 
Secretary of the Wabash Valley Trust Company. The proceeds of the 
sale were deposited in the First National Bank of Chicago by the A. G. 
Becker Co. to the credit of the Wabash Valley Trust Company. The 
transaction was handled by the defendant and the Wabash Valley Trust 
Company ledger sheet covering its account with the First National 
Bank of Chicago reflected a charge to this account of the $3,891.75. 
The defendant presented to a teller of the Wabash Valley Trust Com- 
pany a charge ticket to the First National Bank of Chicago for $3,981.75, 
and obtained from the teller $3,050 in cash. Defendant gave the teller 
$8.25 in cash, as a balancing item, and the $3,050 which he received in 
eash, less the $8.25, is the $3,041.75 which the defendant is charged with 
having embezzled. In accordance with our discussion of counts Five, 
Six, Seven and Sixteen, we hold that as between the defendant and the 
Wabash Valley Trust Company the $3.041.75 involved in count Eight 
belonged to the Wabash Valley Trust Company. Consequently, the 
evidence supports the charge that the defendant embezzled that amount 
of the moneys, funds and credits of the Trust Company. 


Counts Three and Ten contain allegations, which are supported 
by substantial evidence, that the defendant made and caused to be made 
entries which purported to show that the insured bank, as payee, held 
certain notes, and which entries represented that the insured bank had 
made a loan to Kokomo Pontiac Sales and to one Albert J. Brooks. The 
counts allege that these entries were false, and the evidence discloses 
that they were, since no such loans were made and, in fact, the pur- 
ported makers of the notes were fictitious. 

The defendant makes the specific contention that there is a fatal 
variance between the allegations of counts Three and Ten, which iden- 
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tify the records in which the false entries were made, and the evidence 
offered to support the counts. Defendant argues that the corpus 
delicti of the false entries as charged in the counts is a false entry 
‘tin the Direct Liability Ledger which was one of the books regularly 
kept by said insured bank.’’ And the defendant concludes that the 
government is limited to proof of a false entry in ‘‘the direct liability 
ledger which was one of the books regularly kept by said insured bank.’’ 
In short, the defendant contends that it was necessary for the govern- 
ment to introduce a ‘‘book’’ of the bank and identify it as ‘‘the direct 
liability ledger.’’ 

It is true that a ‘‘direct liability ledger’’ in the form of a book was 
not introduced as evidence. But government’s exhibit 55 is in evidence 
and was identified as ‘‘a ledger sheet from a liability ledger covering 
a loan in the name of the Kokomo Pontiac Sales . . . in the amount 
of $3,800.’ Exhibit 55 is headed ‘‘Direct Liability’’ and at the bot- 
tom of the page carries the notation ‘‘Wabash Valley Trust Co., Peru, 
Indiana.’’ Government’s exhibit 55 was further identified as follows: 
‘*Government’s Exhibit 55, part of the Wabash Valley Trust Company’s 
records is the collateral loan ledger sheet bearing date of November 3, 
1938 showing a note to the bank by the Kokomo Pontiac Sales... .’’ 
Exhibit 55, described by the testimony of two tellers, is a ledger sheet 
of the direct liability ledger of the Wabash Valley Trust Company. It 
was sufficient for the government to introduce only that ledger sheet 
which was material to the allegations of the indictment provided the 
ledger sheet was identified as a part of the direct liability ledger. In 
the absence of objection by the defendant based upon some special 
reason, the introduction of the complete ledger, or book, was not re- 
quired as a matter of evidence; but to make out the case under the 
statute it was necessary to show that the false entry was made in a 
‘*book, report, or statement’’ of the insured bank. The testimony of 
witnesses was adequate to satisfy the foregoing requirement, unless we 
are to say that a loose-leaf ledger is not a ‘‘book’’ within the meaning 
of the statute. 

What we have said in respect to exhibit 55 applies also to exhibit 65. 

Defendant contends that the bank’s failure to prove that the book, 
in which the entries appeared, is a book ‘‘regularly’’ kept by the bank 
resulted in a variance between the proof and the indictment which con- 
tains an allegation that the false entries were in a book ‘‘regularly 
kept’’ by the bank. We think the testimony necessarily carries the 
implication that the liability ledger was ‘‘regularly kept’’ by the bank. 
But since it is not material under the statute whether the ‘‘book”’ is 
one that is ‘‘regularly kept’’ by the bank, the allegation in question was 
not an allegation of a material fact and can be treated as surplusage. 
Defendant urges specifically that the government failed to prove the 
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allegations in counts Three and Ten that the entries were made or 
caused to be made with the wrongful intent which is required by the 
statute. The existence of the wrongful intent was a question of fact 
for the jury; and, as is usually, the case, when intent is an issue, the 
only practical way of establishing it was to introduce evidence of facts 
from which the jury reasonably could infer the existence of the intent. 
The intent required by the statute for the offense of making a false 
entry is the intent to injure or defraud the insured bank or to deceive 
any officer of the insured bank, or any agent or examiner appointed 
to examine the affairs of such insured bank. In the case of Savitt v. 
United States® the Court of Appeals stated that ‘‘in guiding the jury 
in what is a purely mental operation, the law has laid down at least 
one rule which the learned trial judge properly charged to the effect 
that ‘every man is presumed to intend the natural and necessary con- 
sequences of his acts.’’’ In the light of the foregoing rule the evidence 
was sufficient to justify the inference that the defendant made the false 
entries with the intent to injure the insured bank and to deceive its 
officers or any agent or examiner appointed to examine the affairs 
of the insured bank. 

Defendant further contends that these entries were in fact true 
entries, the substance of his argument being stated as follows: ‘‘ As the 
entry of transactions only, they constitute no representation as to the 
truth or falsity of the notes, and involve no assertion as to the value or 
bona fides of the notes. The identical entry would have been made if 
the defendant had not the knowledge of the fact that the notes were 
fictitious.’’ In testing the truth or falsity of an entry it is necessary 
to accept the normal meaning of such entry. In the instant case the 
entries in counts Three and Ten relate to the notes which appear to 
have been executed by the Kokomo Pontiac Sales and by one Albert J. 
Brooks. The entries meant to any one who inspected them that Kokomo 
Pontiac Sales had received a loan from the bank and had executed its 
note for the amount of the loan, and that Albert J. Brooks had borrowed 
money from the bank and had executed his note for the amount of the 
loan. The officers of the insured bank would so understand the entries and 
any one making an examination of the affairs of the bank would so 
understand. Since in fact no loan had been made to either of the pur- 
ported makers, and since neither of the purported makers actually ex- 
isted, the entry is false. It is true that there is a distinction between 
a fraudulent transaction and a false entry. An entry which accurately 
reflects a fraudulent transaction is not necessarily a false entry. But 
if the normal meaning of an entry is such that it represents facts to 
exist which are inconsistent with the existence of the fraudulent transac- 
tion which is the subject of the entry, then such entry is a false entry. 


°3 Cir., 59 F. 2d 541, 543. 
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As stated in United States v. Warn,® with reference to the entry in the 
bank’s book of a ‘‘dummy’’ note, ‘‘if ... [the note] was a mere sham, 
a mere make-believe note, and the defendant knew such to be its char- 
acter, he could not rightfully carry it as a real asset of the bank, and 
entries purporting to exhibit it as such would be false.’’ It may be 
true, as stated by defendant, that ‘‘the identical entry would have 
been made if the defendant had not the knowledge of the fact that the 
notes were fictitious’’; but the entry would be none the less false al- 
though the defendant would be without the wrongful intent required 
by the statute. 

The defendant has failed to show the existence of any error in the 
record and the judgment of the District Court is affirmed. 


*D. C., 295 F. 328, 331. 


STOCKHOLDERS’ LIABILITY OF NATIONAL 
BANK AS TRUSTEE OF STOCK OF 
CLOSED BANK 


Flanagan v. First National Bank of Chicago, Appellate Court of Illinois, 
30 N. E. Rep. (2d) 786 


Under the Illinois statute prescribing powers of a banking cor- 
poration, a bank has no authority to acquire stock of another bank 
or to incur constitutional or statutory liability thereon. 

The owner of certain bank stocks entered into a trust agreement 
with trustee bank whereby the latter agreed to hold the shares of 
bank stock in trust. According to the trust agreement, none of the 
stock was purchased by the trustee in the exercise of its trust powers. 
The stockholder as settlor of the trust retained the power to dispose 
of the stock and was entitled to the entire trust income during his 
lifetime. The agreement expressly provided that the trustee should 
incur no liability through its holding of any securities thereunder. 
The stock book listed the stocks in the name of the bank as trustee. 

It was held that the trustee bank was not a stockholder of other 
bank so as to render it individually liable in a suit to enforce stock- 
holder’s liability. The bank could not endanger its depositors by 
assuming any personal liability of the trust. It would be contrary 
to the public policy of Illinois to permit the enforcement against the 
individual assets of a bank of a liability arising from the ownership 
of bank stock. Under the laws of Illinois, individual liability is 
prohibited except for misfeasance or negligence in executing the 
trust. 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1453, 1456. 
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Suit by Mary Flanagan and others, representative creditors of the 
Madison Square State Bank, against the First National Bank of Chicago 
to enforce collection of a decree for $10,000 obtained in a suit to enforce 
stockholders’ liability. From a decree dismissing the suit, complainants 
appeal. 

Affirmed. 

Aaron Soble and John C. DeWolfe, both of Chicago (Jerome S. 
Klein, of Chicago, of counsel), for appellants. 

Amberg, Livingston, Kearns & Dahlin, of Chicago (John W. Kearns 
and Frank L. Paul, both of Chicago, of counsel), for appellee. 


McSURELY, J.—Plaintiffs are representative creditors of the Madi- 
son Square State Bank, which was closed by the auditor of public 
accounts on June 15, 1932; they brought a suit to enforce a stockholders’ 
liability and February 11, 1937, had a decree against the First Trust 
and Savings Bank, trustee, for $10,000; June 22, 1939, the present suit 
was filed by the same plaintiffs to enforce the collection of this decree 
from defendant, the First National Bank of Chicago; answer was filed 
by the defendant bank and upon hearing of the complaint and answer 
and a stipulation as to certain facts, the trial court ordered plaintiffs’ 
suit dismissed for want of equity and they appeal. 


The facts as shown by the pleadings and the stipulation are that 
January, 1927, the First Trust and Savings Bank entered into a trust 
agreement with Morris Metcoff whereby it agreed to hold 100 shares of 
his stock of the Madison Square State Bank in trust; February, 1929, 
the First Trust and Savings Bank consolidated with the Union Trust 
Company; the consolidated institution was named First Union Trust 
and Savings Bank, and this institution succeeded the First Trust and 
Savings Bank as trustee of the Metcoff trust; in July, 1933, this First 
Union Trust and Savings Bank consolidated with the First National 
Bank of Chicago. In September, 1932, prior to the consolidation with 
the defendant bank, Metcoff terminated the trust agreement by an instru- 
ment in writing and withdraw from the trust all properties then held 
in trust by the First Union Trust and Savings Bank. 

Plaintiffs contend that the decree entered in the stockholders’ suit 
February 11, 1937, for $10,000 against the First Trust and Savings 
Bank, trustee, means that bank is personally liable and when the defend- 
ant First National Bank received all of the assets of the First Union 
Trust and Savings Bank it became personally responsible for the stock- 
holders’ liability of the First Union Trust and Savings Bank. 


To this defendant replies that no individual or personal liability 
was imposed upon the First Trust and Savings Bank by the decree of 
February 11, 1937; that this decree found, 
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‘‘that the total liability herein of each defendant stockholder is placed 
immediately under the name of said defendant stockholder in brackets, 
all as is hereinafter in this paragraph set forth: 


““Name 
‘‘First Trust and Savings Bank, Trustee under agreement with 
Morris Metcoff, dated January 22, 1927. (Certificate No. 648 issued 
to First Union Trust and Savings Bank, Trustee.) 
““ ($10,000.00) .’’ 
and the decree ordered that this be paid to the receiver of the Madison 
Square Bank. 


**(2) By the said First Trust and Savings Bank, Trustee under 
Agreement with Morris Metcoff, ete., as the holder of One Hundred (100) 
shares of said stock, the sum of Ten Thousand Dollars ($10,000.00)... .’’ 


When we examine the trust agreement of Metcoff with the First 
Trust and Savings Bank, trustee, we find that none of the stock was 
purchased by the trustee in the exercise of its trust powers; that Metcoff 
controlled the acts of the trustee with reference to voting the stock; 
that it was never registered on the books of the Madison Square State 
Bank except in the name of ‘‘First Trust and Savings Bank, Trustee, 
under Agreement with Morris Metcoff.’’ Likewise, the agreement ex- 
pressly provided that the trustee should incur no liability through its 
holding of any securities thereunder. 

Approximately five years after the formation of the trust Metcoff 
terminated it and withdrew all the assets held thereunder, as he had 
power to do under the trust agreement. Since that time neither the 
First Trust nor any of its successors has held any of the assets in the 
trust. 

The summons in the stockholders’ suit was served upon the ‘‘First 
Trust and Savings Bank, Trustee under Agreement with Morris Met- 
coff,’’ and the trustee bank filed its appearance so describing itself, and 
as we have noted, the decree was against that defendant as ‘‘Trustee 
under Agreement with Morris Metcoff.’’ 

Whether a judgment against a trust company as trustee can be 
considered as a liability of the trustee, personally, was considered in 
the case of Bankers’ Trust Co. v. Forsyth, 266 Mich. 517, 520, 254 
N. W. 190, 191. There a complaint was filed to secure an accounting 
and a termination of a trust which the plaintiff was serving as trustee; 
certain defendants had unsatisfied judgments rendered against the 
Bankers Trust Co., as trustee. The opinion said the court was not 
concerned with whether the controversy which resulted in these respec- 
tive adjudications was such that the trust company might have been 
held personally or individually liable. ‘‘Such a claim was not asserted 
and of course such a liability was not adjudicated.’’ The opinion noted 
the citation of cases where the trustee executed a contract in its repre- 
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sentative character. The court said ‘‘Such authorities are not in point 
in the instant case which does not involve the construction of a contract 
or the question of possible liability thereon in one capacity or another. 
Instead, we here have two claims each of which has been prosecuted to 
final judgment as being a liability of the plaintiff here in its trust 
capacity only. Having been so adjudicated, the judgments entered in 
the respective suits cannot be changed in this equitable proceeding so 
as to render the trust company directly or individually liable thereon.’’ 
The court held that the trustee could not be charged with these judg- 
ments in its individual capacity. 

A case involving the same question is Bates v. Atlantic National 
Bank, 5 Cir., 101 F. 2d 278, where a decree had been entered against 
the defendant bank as trustee; the superintendent of banking instituted 
suit seeking to impose individual liability based upon this decree. The 
opinion noted that although judgments at law against one as trustee 
have been held to be personal judgments, it was otherwise in a court of 
equity. 

Plaintiffs cite Wahl v. Schmidt, 307 Ill. 331, 188 N. E. 604, and quote 
at some length from this opinion as holding to the contrary. We do 
not so read this. There the fundamental question was as to the liability 
for the death of Elizabeth Frankowicz, an employee in a building in 
possession of Schmidt where the water tank collapsed, inflicting injuries 
from which she died; the litigation involved numerous questions, one of 
which was whether Schmidt, individually or as trustee, was liable for 
damages caused by this accident. The court found that the accident 
occurred after Schmidt has ceased to be trustee and held that, looking 
at the record of Klonowski, administrator of the estate of Frankowicz 
(the deceased woman) v. Schmidt, it was apparent that the only cause 
of action stated was against Schmidt, personally. O’Connor v. Rathje, 
298 Ill. App. 489, 19 N. E. 2d 96, cited by plaintiffs, holds contrary to 
their contention. There a suit was brought against Rathje, individually 
and as successor trustee, for damages; subsequently Rathje individually 
was dismissed ; he answered in the name of Rathje, ‘‘successor trustee’’ 
and judgment in that style was entered against him; on appeal plaintiff 
contended the words ‘‘successor trustee’? were merely surplusage and 
that the judgment was against Rathje individually. The court exam- 
ined the record and held that since Rathje individually was not a party 
to the suit, and since the complaint stated no cause of action against 
Rathje as successor trustee, the judgment was reversed. The Supreme 
Court denied plaintiff leave to appeal. 

It would seem to be just that if plaintiffs attempted to hold the First 
Trust in its individual capacity it should have been made a party defend- 
ant in this capacity. In many cases our courts have indicated that a 
party sued as trustee or in any other representative capacity is a 
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stranger to the record in his individual capacity. This rule was followed 
in Lawson v. Kolbenson, 61 Ill. 405, where plaintiffs brought suit in a 
representative capacity and upon the hearing insisted that they had 
sued as well in their individual right. The court condemned this. A 
similar situation arose in Beach v. Shaw, 57 Ill. 17, where the court said 
of the plaintiff that he was claiming to own this property in his own 
right and the proof shows that he does not. In Cleveland v. Cleveland, 
225, Ill. 570, 80 N. E. 302, Harry Cleveland individually appealed 
from a judgment in a proceeding in which he was a party as executor. 
The court held that in his individual capacity he was a stranger to the 
record. Similar holdings have been made in other states. In Leonard 
v. Pierce, 182 N. Y. 431, 75 N. E. 313, it was said persons suing or being 
sued in their representative capacity are in contemplation of law distinct 
persons ‘‘and strangers to any .. . liability as an individual,’’ and that 
a former judgment concludes a party only in the character in which 
he was sued. 

Plaintiffs’ brief cities. many cases where a trustee or official in a 
representative capacity has assumed contractual obligations and where 
it has been held that a judgment at law rendered against him as trustee 
is a judgment against him individually. No cases are cited in which a 
decree in a court of equity rendered against a person specifically named 
as trustee under no contractual obligations has been held to be an in- 
dividual judgment. 

There is no merit in plaintiffs’ suggestion that because the Metcoff 
trust had been terminated prior to the filing of the amended and supple- 
mental complaint in the prior proceedings, plaintiffs thought they were 
suing the First Trust individually. Apparently plaintiffs knew this at 
the time this complaint was filed, but in any event the point cannot 
prevail against the record of the judgment. 

There is force in the suggestion by defendant that the First Trust 
and Savings Bank was never a stockholder of the Madison Square State 
Bank. It bought none of this stock and was simply a depository, the 
settlor retaining the power to dispose of it as he saw fit. The trustee 
could only vote as directed by Metcoff and the entire income of the trust 
was payable to him during his lifetime. The stock book showed the 
capacity in which the First Trust held this stock and any creditors 
could by investigation learn the terms of the trust. In Gahagan v. 
Whitney, 359 Ill. 419, 194 N. E. 581, it was held that the court may 
determine and impose liability upon the real stockholders regardless of 
the name in which the stock was held. 


Defendant says that no bank stockholders’ liability can be imposed 
upon another bank, and therefore any individual liability upon the 
First Trust and Savings Bank is ultra vires, contrary to public policy 
and void. This point is well supported by precedent and reason. Sec- 
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tion 1, chap. 164, Ill. Rev. Stats. 1939, prescribes the powers of a bank- 
ing corporation. The statute gives no authority to a bank to acquire 
stock of another bank or to incur constitutional or statutory liability 
thereon. The opinion in Continental Nat. Bank v. Peoples T. & S. Bank, 
366 Ill. 366, 374, 9 N. E. 2d 53, 56, holds that banks are creatures of 
limited powers and any transaction beyond those powers was ultra vires 
and void. That case involved a contract by which the Continental bank 
took over the assets of the Peoples bank and administered its affairs and 
sought to hold the stockholders of the Peoples bank to a stockholders’ 
liability. The court, among other things, said: ‘‘One dealing with a 
bank is chargeable with notice of its powers and limitations. We have 
often held that the banking business is so impressed with a public interest 
that it is subject to strict regulatory legislation. Private banking is 
forbidden by law. National and state banks are creatures of the law 
having no powers but those which the law has conferred upon them. The 
powers vested in a bank are only such as are expressly granted and as 
are necessarily implied from the specific grant. Every power not clearly 
granted is withheld. Enumeration of powers granted implies exclusion 
of all others, and any ambiguity in the terms of a grant operates against 
the corporation and in favor of the public. If a power claimed is with- 
held, the withholding is to be regarded as a prohibition against its 
exercise. ”’ 

Paragraph 64 of chapter 38 of the statutes declares it shall not be 
lawful for any bank to assume or to become liable for any indebtedness 
on account of any person or corporation, and ‘‘any assumption, liabil- 
ity or guarantee, whereby such deposits or trust funds could be jeopard- 
ized or impaired shall be null and void.’’ It was pointed out in the 
opinion of Knass v. Madison and Kedzie Bank, 354 Ill. 554, 188 N. E. 
836, that such ultra vires contracts create a contingent liability which 
cannot be measured or determined in prospect and that such contingent 
liability cannot be accurately reported to the public officials having a 
right to report upon the condition of the bank. The decisions of our 
courts are uniformly against the creation of such contingent liabilities. 
Hoffman v. Sears Community Bank, 356 II]. 598, 191 N. E. 280; People 
ex rel. Barrett v. First State Bank & Trust Co., 364 Ill. 294, 4 N. E. 2d 
385, and Retirement Board v. Gysin, 300 Ill. App. 461, 21 N. E. 2d 156. 
These decisions indicate that it would be contrary to the public policy 
of Illinois to permit the enforcement against the individual assets of a 
bank of a liability arising from the ownership of bank stock. Decisions 
in other states involving different statutes from those in force here are 
not in point, and in Bogert on Trusts and Trustees, vol. 3, ¢. 33 §§ 
711-725, where the author discusses the individual liability of trustees, 
the validity of its acts as being intra vires is assumed. 

We find no support in decided cases for the proposition that a bank 
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which has power to execute trusts may assume the liability of an ordinary 
corporation or person. The duty of the bank to safeguard its assets for 
depositors is imposed upon the bank whether it has power to execute 
trusts or not. It cannot endanger its depositors by assuming any per- 
sonal liability of a trust. Individual liability is prohibited under our 
laws, except for misfeasance or negligence in executing the trust. 

For the reasons above stated the decree dismissing plaintiffs’ suit 
for want of equity is proper and it is affirmed. 

Decree affirmed. 


CONSTRUCTION OF TRUST PROVISION 





Security Trust Co. v. Smith, Court of Appeals of Kentucky, 145 S. W. 
Rep. (2d) 512 





A testatrix made the following provision in her will: ‘‘If neces- 
sary, the executor and trustee may expend from the corpus of the 
trust estate a sufficient amount to defray the reasonable expense of 
college education at some standard college or university for each 
of my said children.’’ It was held that the executor and trustee was 
authorized to expend a reasonable amount from the corpus of the 
trust fund to keep the children in high school and prepare them for 
their college training, since the children could not obtain a college 
or university education without first obtaining a high school 
education. 


Action to construe a will by Walter B. Smith, statutory guardian, 
and others against the Security Trust Company, as executor and trustee 
under the last will and testament of Sudie Fuson Creech, and others, 
wherein named defendant filed a counterclaim and cross-petition. From 
an adverse judgment, defendants appeal. 

Affirmed in part, and in part reversed, and remanded. 

KE. B. Wilson and. James S. Wilson, both of Pineville, for appellants. 

Walter B. Smith, of Pineville, for appellees. 


TILFORD, J.—The Security Trust Company is the executor of Sudie 
Fuson Creech, and Walter B. Smith is the guardian of her four chil- 
dren. The guardian sued the executor and his wards for a construction 
of the will and for an order directing the executor to pay to him, 
$1,027.21 representing obligations incurred in excess of the income of 
$175 per month paid him by the executor. A guardian ad litem for 
the infants was appointed and proof taken, after which the court 


NOTE —For. similar decisions see Banking. Law Journal Digest (Fifth 
Edition) §1608. 
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granted the guardian the relief sought and declared the rights of the 
parties pursuant to a request contained in the executor’s answer, counter- 
claim, and cross-petition.. The executor has appealed. 

The four children are the sole beneficiaries of their mother’s will 
which placed the corpus of the estate in trust until the youngest attained 
the age of twenty-one years, with the provision that if any of them died 
before attaining that age without leaving issue, his or her share should 
go to the survivors. The portion of the will pertinent to this litigation is 
as follows: ‘‘Item No. 3: During the minority of my youngest child, my 
executor and trustee shall invest any liquid assets belonging to my estate 
in bonds or securities approved by law for the investment of: trust funds, 
and keep said assets invested so as to realize as large an income there- 
from as is reasonably possible, and to rent out the real property which 
I may own at the date of my death, and expend all income thus realized 
from all sources for the benefit of my said children, or their children, 
as needed by them; and if necessary, the executor and trustee may 
expend from the corpus of the trust estate a sufficient amount to defray 
the reasonable expense of a college education at some standard college 
or university for each of my said children.’’ 

The petition alleged that the obligations totalling $1,027.21 which 
the guardian had been unable to pay out of income were necessarily 
incurred in order that the children might prepare themselves to become 
qualified to enter a standard college or university, and that the greater 
portion of the obligations was incurred by Mildred Fuson, seventeen 
years of age, and the eldest. 

As the result of his construction of the will, the chancellor decreed 
that, ‘‘in the event it becomes necessary to expend from the corpus of 
the trust fund to keep the children in high school and prepare them 
for their college training, the executor and trustee is authorized to 
expend a reasonable amount therefrom for that purpose, the extent of 
which, however, shall be left in the discretion of the executor and 
trustee, subject to the supervision of the Court.’’ 

In this construction we concur, since it is obvious the children could 
not obtain a college or university education without first obtaining a 
high school education, and that it was the desire of the testatrix that 
this result should be accomplished, even though in so doing it became 
necessary to encroach upon the principal of the estate. The proper 
safeguards having been provided, we have no hesitancy in affirming this 
portion of the judgment. 

But we are unable to approve the payment out of principal of the 
debts totaling $1,027.21 without proof of the circumstances which render 
their payment out of income impossible. As before indicated the income 
is $175 per month, the children are living in the residence formerly 
owned by their mother, and the obligations, as we understand the guard- 
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jan’s testimony, were incurred during the period between September 
1, 1939, and January 20, 1940, the date of the filing of the petition. At 
this rate, the expenditures would annually exceed the income by approxi- 
mately $2,500. Furthermore, they appear extravagant on their face, 
since the children have not entered college but are apparently attending 
the public schools. Over $400 appears to have been expended for clothes 
for Mildred alone. 

Before we can approve the encroachment which the payment of these 
bills out of the corpus of the estate would necessitate, we must know 
with whom the children are living, the cost of their schooling, if any, 
the amount of the ordinary household expenses which the guardian is 
required to pay—in short, the facts which have rendered inadequate 
for their support and education an income of $2,100 per annum. 

The judgment is affirmed in part and reversed in part for proceed- 
ings consistent with this opinion. 


















CONSERVATOR NOT ENTITLED TO PRIORITY 
OF PAYMENT OVER BANK’S OTHER 
CREDITORS 








Cicero State Bank v. Crowley, United States Circuit Court of Appeals, 
Seventh Circuit, 115 Fed. Rep. (2d) 1022 











The fact that a depositor may be described in the pass book 
which evidences his deposit as a conservator will not alone render 
the deposit preferred, notwithstanding the funds so deposited are 
trust funds and are known by the bank to be so. 

In this case the conservator of the estate of a distracted person 
informed the bank at the time the deposit was made that funds de- 
posited were the proceeds of a war risk insurance policy for injuries 
sustained by the distracted person while in the service of the United 
States Army. The pass book was issued in the name of ‘‘Charles 
Rusek, conservator of John Rusek.’’ It was held that upon the 
bank’s insolvency the conservator was not entitled to priority of 
payment over bank’s other creditors. 


















Action by the Cicero State Bank, successor conservator of the estate 
of John Rusek, a distracted person, against George D. Crowley, suc- 
cessor receiver of the Peoples National Bank & Trust Company of Chi- 
cago, and another to establish right to preference in payment over other 
depositors of the bank. From an adverse judgment, plaintiff appeals. 
Affirmed. 


EL aE SE ene ee ee ee ne ee ee Te rT a ee eee eae ree 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §147. 
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Julius F. Smietanka, John T. Conlon, Vincent L. Knaus, and Frank 
Barry, all of Chicago, Ill, for appellant. 
Albert J. Horrell, of Chicago, Ill., for appellees. 


KERNER, C. J.—The question presented by this appeal is whether 
a conservator who deposits funds in a bank which has become insolvent 
is entitled to priority of payment over the bank’s other creditors. 

Appellant as successor conservator filed its complaint against the 
appellee claiming that it was entitled to a preference in payment over 
the other depositors of the bank. 

The amended complaint reduced to its simplest terms alleged that 
in December, 1919, the Probate Court of Cook County appointed Charles 
Rusek conservator of John Rusek, a distracted person; that as such 
conservator Charles Rusek deposited the proceeds of a United States 
war risk insurance policy with the Peoples National Bank & Trust Com- 
pany of Chicago; that when making the deposit Charles Rusek in- 
formed the bank that the funds so deposited were the proceeds of a 
war risk insurance policy for injuries sustained by the distracted per- 
son while in the service of the United States Army; and that a. pass 
book in the name of Charles Rusek, conservator of John Rusek, was is- 
sued. The deposit was made without an order of the Probate Court. 

The complaint further alleged that on May 20, 1932, while the said 
Charles Rusek as such conservator had on deposit with the bank the 
sum of $5,196.20, the bank was closed and went into receivership; that 
appellee George D. Crowley is now the receiver of the bank ; that Charles 
Rusek has been removed as conservator; and that appellant Cicero 
State Bank has been appointed in his stead. 

The defendant moved that the complaint be dismissed on the ground 
that it fails to state a cause of action against him. The District Court 
sustained the motion, dismissed the complaint and rendered judgment 
for costs against the plaintiff. To reverse the judgment plaintiff appeals. 

It is appellant’s contention that the bank, having knowledge of the 
source and character of the funds deposited by the conservator, became 
a constructive trustee, obligated to deposit the funds in a special ac- 
count in its trust department. In support of this contention counsel 
cite Hampton v. Herrin Loan & Improvement Co., 289 Ill. App. 439, 
7 N. E. 2d 332 and People, ete. v. First State Bank, 275 Ill. App. 123. 
These cases are of no help to appellant. In the First State Bank case, 
supra, the claim for preference was also based on the fact that the 
money paid to the conservatrix came from the government on a policy 
of war risk insurance, that fact being known to the cashier of the bank. 
The court held that the deposit was a general deposit in the savings 
account, that no special agreement was made, that no special circum- 
stances attended the making of the deposit, on which any trust arose in 
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favor of the appellant, and denied the petition for preference. In the 
Hampton case, supra, the conservatrix of a World War veteran re- 
ceived from the United States Government moneys for the support of 
the disabled veteran which she invested in the stock of the Improvement 
Association. The Association knew that the funds so invested were 
received by her as conservatrix. She sought a decree that the amount 
paid for the stock be decreed a debt in her favor, as a trust fund. The 
trial court dismissed her bill for want of equity. The Appellate Court 
affirmed. 

We think the law is well settled that.-when money is deposited in a 
bank, title to such money passes to the bank. The bank becomes the 
debtor of the depositor to the extent of the deposit, and to that extent 
the depositor becomes the creditor of the bank. Such deposit then con- 
stitutes a part of the assets of the bank and in case of insolvency of 
the bank, that deposit belongs to the creditors of the bank in propor- 
tion to the amount of their respective claims, People v. Farmers. State 
Bank, 338 Ill. 134, 137, 170 N. E. 236, and the relation thereby created 
is that of debtor and creditor and not of trustee and cestui que trust. 
People v. Sheridan Trust & Savings Bank, 358 Ill. 290, 298, 193 N. E. 
186, and In re Bogena & Williams, 7 Cir., 76 F. 2d 950, 952. The fact 
that a depositor may be described in the pass book which evidences his 
deposit as a conservator will not alone render the deposit preferred, 
notwithstanding the funds so deposited are trust funds and are known 
by the bank to be so. People v. Home State Bank, 338 Ill. 179, 183, 
170 N. E. 205. 

In Gits v. Foreman, 360 Ill. 461, 196 N. E. 434, 101 A. L. R. 595, 
the deposit was made in the name of Paulina Gits, a minor, by Valentine 
Gits, guardian. An ordinary pass book was issued. The deposit was 
made without an order of the Probate Court. The guardian claimed 
the bank held the funds as trustee for the benefit of the minor and that 
he was entitled to preference. 

The court in passing upon the contentions made said (360 Ill. at 
pages 466, 467, 196 N. E. at page 436, 101 A. L. R. 595): ‘‘The man- 
ner in which the deposit is made or is characterized does not change 
the character of the deposit. Whether made by a guardian as guardian 
of the estate of the minor or made in the name of the minor by the 
guardian is of no consequence in determining whether the deposit is a 
general or special one. The question between the depositor and the 
bank is not what relation the depositor or the fund bears to some third 
party, but rather whether a trust relation has been created between the 
bank and the depositor in connection with the fund’’ and the court 
held that the deposit was not preferred. 

The judgment of the District Court is right and is affirmed. 
Affirmed. 
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DEPOSIT IN TRUST REVOKED BY WILL 
In re Becks’ Estate, Supreme Court, 23 N. Y. Supp. (2d) 525 


A testatratrix had two bank accounts in her own name as trustee 
for her sister. The sister, however, never had possession of the bank 
books nor did she have knowledge that the deposits were made in 
the name of the testatrix, in trust for her. A will, subsequently 
executed by the testatrix, made no specific mention of the bank 
accounts and disclosed an intent to disinherit her sister. It was held 
that the bank deposits belonged to the estate of the testatrix. The 
language used in the will was such a decisive act and declaration 
of disaffirmance as to overcome the presumption that an absolute 
trust was created in favor of the sister by the death of the depositor. 


Proceeding in the matter of the estate of Elizabeth Beck, also known 
as Elizabeth Culbertson, deceased, on an application by Rose Lachmund, 
executrix of the estate, for a determination as to the validity, construc- 
tion or effect of the disposition of property contained in the last will 
and testament of the decedent and to determine the question of title 
to certain savings bank trust accounts, wherein Kate Klumpp inter- 
posed an answer. From a decree of the Queens County Surrogate’s 
Court, entered in the office of the clerk of the court on March 19, 1940, 
173 Mise. 733, 19 N. Y. 8. 2d 83, Kate Klumpp appeals. 

Affirmed. 

Vineent Bauso, of Jamaica, for appellant. 

John E. Cameron, of Jamaica, for respondent. 


PER CURIAM.—tThe question here is whether two so-called ‘‘ Totten 
Trusts’’ were revoked by the last will and testament of the decedent. 

Elizabeth Beck, also known as Elizabeth Culbertson, died August 
21, 1939, leaving a last will and testament, which was duly admitted 
to probate. She left her surviving two sisters, the appellant and the 
respondent. Her entire estate, aside from jewelry of nominal value, 
consisted of two certain accounts in savings banks totalling about 
$4,700. These accounts were in her name, in trust for the appellant. 
By her will she gave the appellant only $5, stating as a reason that the 
appellant had incurred her ill-feeling by reason of her unfriendly ac- 
tions. All the rest of her estate, after the payment of her debts, was 
bequeathed to the respondent. The learned surrogate decreed that the 
bank deposits belonged to the estate of the decedent, and from such 
decree this appeal is taken. 

It is conceded that the appellant never had possession of the bank 
books nor did she have any knowledge that the deposits were made in 
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NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §462. 
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the name of the decedent, in trust for her. Under these facts and the 
other facts presented in this record, we find that the language used in 
the last will and testament of the decedent is such a decisive act and 
declaration of disaffirmance as to overcome the presumption that an 
absolute trust was created in favor of the appellant by the death of 
the depositor. Matter of Totten, 179 N. Y. 112, 71 N. E. 748, 70 
L. R. A. 711, 1 Ann, Cas. 900. 

The decree of the Surrogate’s Court should be affirmed, with costs 
to the respondent, payable out of the estate. 


GIFT TAX ON LIFE INSURANCE POLICY 


Commissioner of Internal Revenue v. Powers, United States Circuit 
Court of Appeals, 115 Fed. Rep. (2d) 209 


A treasury regulation providing that ‘‘the irrevocable assign- 
ment of a life policy constitutes a gift in the amount of the net cash 
surrender value, if any, plus the prepaid insurance adjusted to the 
date of the gift,’’ was held inapplicable to single premium life 
policies, for the purpose of determining gift tax. The true value 
of a single premium life policy transferred shortly after the date 
of issue would be the cost of a similar policy on that date, and not 
its lower cash surrender value, or even the reserves carried by the 
insurance company at the date of gift. 


Petition for Review of a Decision of the United States Board of 
Tax Appeals. 

Petition for review by the Commissioner of Internal Revenue of a 
decision of the Board of Tax Appeals, in which it was ruled that there 
was no deficiency in the gift tax paid by Madeleine D. Powers for the 
year 1935. 

Decision of the Board of Tax Appeals reversed, and case remanded 
to the Board for further proceedings not inconsistent with the opinion. 

Warren F. Wattles, Sp. Asst. to Atty. Gen. (Samuel O. Clark, Jr., 
Asst. Atty. Gen., and Sewall Key and Louise Foster, Sp. Assts. to Atty. 
Gen., on the brief), for Commissioner. 

Ralph G. Boyd, of Boston, Mass. (Roger E. Ela, Nutter, McClen- 
nen & Fish, and Robert Vance Brown, all of Boston, Mass., on the 
brief), for Powers. 


SWEENEY, D. J.—This case is before us on the petition of the 
Commissioner of Internal Revenue to review a decision of the Board 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1504. 
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of Tax Appeals, entered January 9, 1939, in which that Board ruled 
that there was no deficiency in the gift tax paid by the respondent for 
the year 1935. 

In late November and early December, 1935, the respondent Made- 
leine D. Powers purchased six single premium policies of insurance as 
follows: 


Amount 
Date of Face of single 
Company and policy issue of Name of amount premium Type of 
number policy insured of policy paid policy 
The Fidelity Mutual Life 11/25/35 Madeleine $20,000 $13,'967.40 Ordinary 
Ins. Co., No. 532838 D. Powers Life 
The Prudential Ins. Co. 12/ 4/35 Madeleine 100,000 68,779.00 Ordinary 
of America, No. 9114410 D. Powers Life 
The Mutual Life Ins. Co. 11/25/35 Madeleine 40,000 ‘27,204.80 Ordinary 
of N. Y., No. 5090777 D. Powers Life 
The Prudential Ins. Co. 12/ 5/35 Madeleine 122,000 99,672.78 
of America, No. 9114963 Powers 
The Connecticut Mutual 11/27/35 Madeleine 28,000 22,671.60 10-Yr, En- 
Life Ins. Co., No. 887777 Powers dowment 
Home Life Ins. Co., 11/27/35 Madeleine 50,000 40,854.00 16-Yr, En- 
No. 435395 Powers dowment 


In the policies on the life of Medeleine D. Powers, George H. Powers 
was named as the beneficiary, if living. In the policies on the life of 
Madeleine Powers, the respondent’s daughter, the beneficiary was Made- 
leine D. Powers, if living; otherwise they were payable to the insured, 
the estate of the insured or the estate of the respondent. On December 
30 and 31, 1935, the respondent made gifts of the policies in the form 
of irrevocable assignments to the respondent’s husband and the Massa- 
chusetts Hospital Life Insurance Co., as trustees. At the time of the 
respective gifts the policies had cash surrender values and reserves 
carried against them as follows: 


Cash Reserve 
surrender carried 
value on by Ins. Co. at 

Date of date of date of 
Company and policy number gift gift gift 

The Fidelity Mutual Life Ins. Co., 

No. 532838 12/30/35 $12,360.00 $12,672.02 
The Prudential Ins. Co. of America, 

No. 9114410 12/30/35 56,198.86 60,917.84 
The Mutual Life Ins. Co. of N. Y., 

No. 5090777 12/30/35 *23,271.30 25,344.05 
The Prudential Ins. Co. of America, 

No. 9114963 12/30/35 84,067.70 89,383.33 
The Connecticut Mutual Life Ins. Co., 

No. 887777 12/30/35 20,790.73 21,126.73 
Home Life Ins. Co., No. 435395 12/31/35 36,671.71 37,728.33 


*Cash surrender value when right to surrender first arose, discounted to date of gift. 


The only question in the case is the value of the policies on the date 
of the transfer to the trustees. The respondent contends that the value 
of the policies for gift tax purposes was the cash surrender value on 
the date of the transfer, and points to Article 2(5) of Treasury Regu- 
lations 79, promulgated under the Revenue Act of 1932, as her author- 
ity. Article 2(5) reads as follows: 


‘‘Transfers Reached: ...In the following examples of transac- 
tions resulting in taxable gifts... 

‘*(5) The irrevocable assignment of a life insurance policy. or the 
naming of the beneficiary of a policy without retaining any of the legal 
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incidents of ownership therein, constitutes a gift in the amount of 
the net cash surrender value, if any, plus the prepaid insurance ad- 
justed to the date of the gift.’’ 











The Commissioner contends that Article 2 (5) is invalid in view of 
Article 19 of the same Regulations, which reads as follows: 










‘Valuation of property——(1) General.—The statute provides that 
if the gift is made in property, the value thereof at the date of the gift 
shall be considered the amount of the gift. The value of property is 
the price at which such property would change hands between a willing 
buyer and a willing seller, neither being under any compulsion to buy 
or to sell. Where the property is sold within a reasonable period after 
the date of the gift, and it is shown that the selling price reflects the 
fair market value thereof as of the date of the gift, the selling price 
will be accepted as the amount of the gift. All relevant facts and 
elements of value should be considered in every case.’’ 
















He argues that Article 19 deals exclusively with the valuation of 
property, and that any inconsistency between Article 2(5) and Article 
19 must be resolved in favor of Article 19. There is an inconsistency 
between Article 2(5) and Article 19 of Regulations 79, and it seems 
inevitable that Article 2(5), which was written in under a heading 
‘transfers reached,’’ must give way to Article 19 which is under a 
heading ‘‘valuation of property,’’ unless the word ‘‘value’’ as used in 
the Act can mean only cash surrender value, and nothing else, as ap- 
plied to insurance. The language of the Act does not warrant such an 
interpretation since it deals generally with property, and states that 
the value of a gift shall be considered to be the amount of the gift. 
Any attempt on the part of the Commissioner to promulgate a regu- 
lation which would establish a different value than that imposed by 
the Congress in enacting the taxing statute would be invalid. It is to 
be noted that when Regulations 79 were amended in 1936, Article 2(5) 
was amended by omitting reference to value, and by stating the value 
of insurance policies was covered in Article 19(9). As will appear 
herein later, we reach the conclusion that in so far as Article 2(5) of 
Regulations 79 is applicable to single premium life insurance policies 
it is not consistent with the language of the Act, and would be an 
arbitrary and unreasonable attempt to set a valuation that is not a 
true one. See Lynch v. Tilden Produce Co., 265 U. S. 315, 44 S. Ct. 
488, 68 L. Ed. 1034; Miller v. United States, 294 U. S. 435, 55 S. Ct. 
440, 79 L. Ed. 977. 


Many of the decisions that have held that the cash surrender value 
of an insurance policy is the true value of a gift of such a policy fol- 
low the reasoning in Commissioner v. Haines, 3 Cir., 104 F. 2d 854. 
In that case it was stated that since Article 2(5) of Regulations 79 
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remained the same throughout 1934 and 1935, and received Congres- 
sional approval by the reenactment of Section 506 in the taxing statutes 
of 1934 and 1935, that Article 2(5) had ‘‘the force of law,’’ citing 
Helvering v. R. J. Reynolds Tobacco Company, 306 U. S. 110, 59 S. Ct. 
423, 83 L. Ed. 536. See, also, Helvering v. Cronin, 8 Cir., 106 F, 24 
907, and Helvering v. Bryan, 4 Cir., 109 F. 2d 430. A close reading 
of the taxing statutes of 1934 and 1935 does not disclose that Section 
506 of the 1932 Act, U. S. C. A. Int. Rev. Code § 1005, was in fact re- 
enacted in either of these years but was left unchanged. 


In 1936, Article 19(9) was adopted, which reads as follows: 


**(9) Life insurance and annuity contracts.—The value of a life 
insurance contract or of a contract for the payment of an annuity issued 
by a company regularly engaged in the selling of contracts of that 
character is established through the sale of the particular contract by 
the company, or through the sale by the company of comparable con- 
tracts. As valuation through sale of comparable contracts is not readily 
ascertainable when the gift is of a contract which has been in force 
some time and on which further premium payments are to be made, 
the value may be approximated, unless because of the unusual nature 
of the contract such approximation is not reasonably close to the full 
value, by adding to the interpolated terminal reserve at the rate of the 
gift the proportionate part of the gross premium last paid before the 
date of the gift which covers the period extending beyond that date. 

‘‘The examples given below, so far as relating to life insurance con- 
tracts, are of gifts of such contracts on which there are no accrued 
dividends or outstanding indebtedness. .. . 

‘*Example: A donor owning a life insurance policy on which no 
further payments are to be made to the company (e. g., a single pre- 
mium policy or paid-up policy) makes a gift of the contract. The 
value of the gift is the amount which the company would charge for 
a single premium contract of the same specified amount on the life of a 
person of the age of the insured.”’ 


Since the application of Article 2(5) of Regulations 79 (1932 Ed.) 
to these policies would effect a result different than intended by Con- 
gress, we must disregard it, and it follows that Article 19 of the 1932 
Regulations as amended by Article 19(9) of the 1936 Regulations must 
prevail. See Manhattan General Equipment Company v. Commissioner, 
297 U. S. 129, 56 S. Ct. 397, 80 L. Ed. 528. It does not seem necessary, 
however, to turn this case entirely on the construction of any of the 
Regulations. Section 506 of the Revenue Act of 1932, ce. 209, 47 Stat. 
169, 248, 26 U. S. C. A., Int. Rev. Code, § 1005, is as follows: 


‘See. 506. Gifts Made in Property 


‘“‘If the gift is made in property, the value thereof at the date of 
the gift shall be considered the amount of the gift.’’ 
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In reaching a determination of what the value means as applied to 
single premium policies, we must bear in mind that we are dealing 
with a particular type of property which may be subject to somewhat 
different rules than would apply to most forms of property. The value 
of a single premium life insurance policy must mean the fair market 
value, if there is such a value, and, in any instance, must be based 
upon a consideration of all of the relevant facts and elements. 

The Board below has found that the cash surrender value of a policy 
is an arbitrary figure arrived at by the insurer by deducting from the 
reserve set up under the policy a so-called surrender charge. It is for 
the purpose of discouraging surrender of the policy that this charge 
is made. We do not think that the cash surrender value of a policy on 
any given date is necessarily its real value within the meaning of Sec- 
tion 506. See Lucas v. Alexander, 279 U. S. 573, 49 S. Ct. 426, 73 
L. Ed. 851, 61 A. L. R. 906. See, also, Guggenheim v. Rasquin, 2 Cir., 
110 F. 2d 371. It is unfair to contend that the cash surrender value 
is the true value of a single premium life insurance policy merely be- 
cause that happens to be the amount that the insurance company would 
give to be released from its contract. Such a contention confuses a 
forced liquidation for an arbitrary figure, with an assumed market in 
which insurance policies of this type are bought and sold. 

In the strict sense of the word, insurance policies once issued and 
fully paid for are not bought and sold in an open market. At least, 
there are no published quotations of values of such policies on any 
given date. It would be much fairer to ask what the insurance com- 
pany, which is in the business of selling insurance and not buying, 
would sell a similar contract for on the date of transfer where the con- 
ditions of issuance were the same. The fallacy of the proposition that 
the cash surrender value is the true value of: these policies can be demon- 
strated by recourse to one of them. In policy No. 9114410, the Board 
found that there was no ‘‘absolute obligation to pay the cash surrender 
value during the first year,’’ but that the Prudential Life Insurance 
Company ‘‘would have granted the discounted value of the first year 
cash surrender value, as of the date of the gift.’’ If the insurer was 
under no obligation to pay any cash surrender value during the first 
year, it could be assumed that it might refuse to discount the value 
at the end of the first year. This would mean that the policy would 
have no cash surrender value as of the date of the transfer. Could it 
be argued successfully that the gift of this policy about a month after 
its issuance would be the gift of a thing having no value? We do not 
think so. 


A single premium insurance policy is unlike most property which 
is made the subject of a gift, in that it seems to have no depreciation. 
On the day that these policies were issued their value was the price 
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that was paid for them. Guggenheim v. Rasquin, supra. This is demon- 
strated by recourse to the familiar rule for determining fair market 
value, namely, what a willing buyer would pay to a willing seller for 
an article where neither is acting under compulsion. If the value of 
the policies on the date of issuance was the cost, what has happened 
to decrease that value? To effect a decrease there must be some inter- 
vening factor or element which would have a direct relation to its value. 
In many types of insurance the uncertainty of the ability to pay further 
premiums may affect that value, but in the instant case all premiums 
have been paid. Nothing but the passage of time is needed to increase 
their value to the higher face value of the policies. Certainly there 
has been no decrease in the value of the policies. In other words, the 
value of these policies, starting out on the dates of issue, as equivalent 
to their cost, can only increase as time passes. 

It is a well-recognized fact that the cost of insurance increases with 
the age of the insured. This undoubtedly is because as an insured grows 
older his life expectancy is shorter, and the ability of the company to 
earn sufficient on the reserve to pay the face of the policy at its con- 
templated maturity is more limited. While premiums are usually re- 
computed only every six months, nevertheless, actuarial tables, it is 
presumed, could show an actual daily increase in the hazard. The 
Board below found that the reserves set up under policy No. 9114410 
increased from $60,833 to $60,917.84 during the twenty-six days be- 
tween the date of issuance and the date of transfer of that policy. This 
was undoubtedly brought about either through its earnings or through 
reallocation of reserves. These facts are inconsistent with a decrease in 
the value of a single premium policy after its date of issue, and since, 
in our opinion, the court in Guggenheim v. Rasquin, supra, correctly 
held the value of a policy at the date of issue to be the cost of the 
policy and not its surrender value, it necessarily follows that the true 
value of a policy transferred shortly after the date of issue would be 
the cost of a similar policy on that date, and not its lower cash sur- 
render value, which the taxpayer claims to be the proper measure of 
value. 

We therefore reject the theory that the cash surrender value of the 
policies, or even the reserves of the policies, was the test of their value 
on the date of transfer, and think that the Commissioner assessed the 
tax on the minimum proper basis, namely, the cost of the policies to 
the donor. 

The decision of the Board of Tax Appeals is reversed, and the case 
is remanded to the Board for further proceedings not inconsistent with 
this opinion. 





Judicial Crends 


Digest of Legal Decisions on Stopping 
Payment of Checks 


Right to Stop Payment 


The drawer of a check is entitled to stop payment of it. Stadtmauer 
v. Lukin, 213 N. Y. Supp. 33, 48 B. L. J. 400; Public Grain & Stock 
Exchange v. Kune, 20 Ill. App. 1387. 31 B. L. J. 45. 


The drawer of a check given for the initial payment for land which 
he later decides not to purchase is entitled to stop payment where no 
written contract for the sale of the land has been entered into. Thomp- 
son v. Killheffer, N. J., 125 Atl. Rep. 11. 41 B. L. J. 852. 


Where the drawer of a check delivers it to a bank in escrow, with 
instructions to pay it to the payee upon certain conditions, and those 
conditions are complied with, the drawer cannot thereafter stop pay- 
ment of the check. Barnett v. Kemerer, Okla., 66 Pac. Rep. (2d) 1053. 
54 B. L. J. 520. 


Notice to Stop Payment 


Where a depositor instructs the bank not to pay checks drawn by a 
certain agent, the order applies not only to funds then on deposit, but 
also to funds subsequently deposited. Stoll v. Commercial Nat. Bank, 
Utah, 140 Pac. Rep. 115. 31 B. L. J. 519. 


It is the duty of the bank as agent of the depositor, to refuse payment 
of his check, when countermanded. Notice to the paying teller is suffi- 
cient, and the bank is responsible to the depositor for omission to comply 
with his direction. Schneider v. Irving Bank, 1 Daly (N. Y.) 500. 
7B. L. J. 161. 


Form of Notice 


A bank will not be liable to its depositor in neglecting to stop pay- 
ment of a check where the number of the check is incorrectly stated in 
the stop payment order, although the check is correctly described in all 
other particulars. John H. Mahon Company v. Huntington National 
Bank, Ohio, 23 N. E. Rep. (2d) 638. 57 B. L. J. 76. 


A notice to a bank, directing it to stop payment of a trade accept- 
ance, payable at the bank, is not binding on the bank where the notice 
does not give the date of the trade acceptance and incorrectly states its 
amount. A. Sidney Davidson Coal Co. v. National Park Bank, 194 
N. Y. Supp. 220. 39 B. L. J. 472. 
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In the absence of a rule of the bank that stop orders must be in 
writing, a verbal notice is sufficient. People’s Savings Bank & Trust 
Company v. Lacey, 146 Ala. 688, 40 So. Rep. 346. 32 B. L. J. 707. 


A stop payment order, to be binding on the bank, must accurately 
describe the check to which it refers. Mitchell v. Security Bank, 147 
N. Y. Supp. 470. 32 B. L. J. 708. 


A bank is not bound as a matter of law to refuse payment of a check 
upon receipt of an unauthenticated telegram directing it to do so. Cur- 
tice v. London City and Midland Bank, 98 L. T. N. S. (Eng.) 190. 
32 B. L. J. 707. 


An order to stop payment of a check given by the drawer to the 
drawee bank over the telephone is valid. A statute which requires 
renewals of stop orders to be made in writing cannot be construed to 
require the original notice to be written. An order stopping payment 
of a check need describe the check with reasonable accuracy only. The 
fact that the drawer in stopping payment states the date incorrectly is 
immaterial where the check is otherwise accurately described. Shude v. 
American State Bank, 248 N. W. Rep. 886. 50 B. L. J. 665. 


A stop order given to a clerk of the drawee bank over the telephone 
is valid. It is not necessary that the order be given to an officer. 
Shude v. American State Bank, Mich., 248 N. W. Rep. 886. 50 B.L.J. 665. 


Time of Notice 


The owner of stock in a corporation sold it for $4,250. The purchaser 
thought he was to receive 66 shares, whereas the seller owned but 39 
shares. The seller, however, with intent to defraud the purchaser took 
his check for $4,250. He presented it to the drawee bank and for his 
own convenience took $250 in cash and two drafts on another bank for 
the balance. Before the drafts were collected the purchaser of the stock 
discovered the fraud and stopped payment on his check. The bank 
thereupon stopped payment of the drafts which it had issued and the 
holder, the original owner of the stock, brought suit against the bank 
on the drafts. The drawer of the check intervened. It was held that, 
when the bank gave the cash and drafts in exchange for the check, the 
transaction constituted a payment of the check and that it was too late 
thereafter for the drawer of the check to stop payment. Johnson v. First 
State Bank of Rollingstone, Minn., 175 N. W. Rep. 612. 37 B. L. J. 79. 


Where the holder of a check sends it to the drawee and the latter 
stamps it paid and issues a draft in payment it is too late for the 
drawer of the check to stop payment. The check has, in effect, been 
paid or accepted and the bank is liable to the holder for the amount. 
First National Bank v. Wisconsin National Bank, Wisc., 246 N. W. Rep. 
593. 50 B. L. J. 484. 


The holder of a $500 check, drawn on a branch bank, presented it for 
payment at the main office of the bank. After the teller had counted 
out the money the holder decided to take $20 in cash and leave the 
balance on deposit to his credit. When the check reached the branch 
office payment had been stopped by the drawer. It was held that the 
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check had been paid before payment was stopped and that the main 
office could not charge the amount of: the check back against the holder’s 
account. Drudge v. People’s Wayne County Bank, Mich., 251 N. W. 
Rep. 372. 51 B. L. J. 179. 


Drafts, drawn by a railroad company on itself, bore a notation that 
they could be collected through any one of several banks named on the 
back of the drafts. The owner of some of these drafts deposited them 
in one of the named banks and the latter charged them against the rail- 
road’s account and credited the account of the depositor. It was held 
that this constituted a payment of the drafts and that the railroad com- 
pany could not thereafter stop payment. First National Bank & Trust 
Co. v. First National Bank in Hazard’s Receiver, Ky., 86 S. W. Rep: 
(2d) 325. 52 B. L. J. 1063. 


A bank has a right, in the absence of a statutory provision to the 
contrary, to pay a check drawn upon it to the holder before the regular 
hour for opening the bank for the day’s business. And, if a bank pays 
a check before the regular time for commencing business, the fact that 
the drawer and payee, immediately thereafter and before banking hours, 
instruct the bank not to pay the check, gives the payee no right against 
the bank. Raynor v. Scandinavian-American Bank, Wash., 210 Pac. 
Rep. 499. 40 B. L. J. 73. 


Where notice to stop payment on a check was given by the drawer to 
the cashier of the drawee bank by telephone at his residence on Sunday 
and the cashier accepted such notice without protest, it was held that 
the notice to stop payment was valid and binding on the bank. 
Hewitt v. First National Bank, Tex., 252 S. W. Rep. 161. 40 B. L. J. 
608, 619. 


The drawer of a check may stop payment thereof at any time before 
it has been paid or certified by the drawee bank. Bank of Hamilton v. 
Williams, Ga., 90 8S. E. Rep. 718, 34 B. L. J. 24; Brandt v. Public Bank, 
139 N. Y. App. Div. 173, 123 N. Y. Supp. 807, 27 B. L. J. 787; Steiner v. 
Germantown Trust Company, Pa., 158 Atl. Rep. 180. 49 B. L. J. 659. 


The payee of checks delivered them to the cashier of the drawee 
bank outside the bank and after banking hours for the purpose of having 
them credited to his account. It was held that a notice to stop payment 
given by the drawer to the officers of the bank before banking hours on 
the following day was given in sufficient time. Kellogg v. Citizens’ 
Bank, Mo., 162 8. W. Rep. 643. 32 B. L. J. 707. 


Payment of a draft on a savings bank, made at 9:30 a. m. is valid 
notwithstanding a by-law providing that the bank shall be open for 
business from 10 a. m. till 3 p.m. The fact that the drawer attempts 
to stop payment before 10 a. m. does not render the bank liable. Butler v. 
Broadway Savings Institute, 157 N. Y. Supp. 5. 33 B. L. J. 216, 280. 





QUESTIONS and ANSWERS 
On Banking Decisions 


A Few Questions of the Hundreds That Are Answered 
in the Banxinc Law Journat Dicest (Fifth Edition) 


ACT OF NEGLIGENCE 
Q. An executor kept estate money in a trunk from which: it was 
stolen. Is he personally liable? 
A. Yes. Cornell v. Deck, 6 Hun (N. Y.) 22. 33 B. L. J. 276. 


AGENT’S AUTHORITY TO INDORSE 


Q. The payee of a note handed it to his agent and verbally authorized 
him to indorse the payee’s name and sell the note. Does an indorsement 
made by the agent under such authority pass good title to the note? 

A. Yes. The authority to indorse and transfer negotiable paper 
may be given to an agent verbally. Written authority is unnecessary. 
Bank v. Hohn, 146 Mo. App. 699. 37 B. L. J. 424; Brown v. Book- 
stabler, 141 Ill. 461, 31 B. L. J. 908. § 57 B. L. J. Digest. 


ALTERED CHECK 
Q. A check was altered as to date so that the alteration was appar- 
ent on the face of the check. Is the purchaser a holder in due course? 


A. Under such circumstances, the purchaser is put upon notice as to 
the alteration and is not a holder in due course. Dunbar v. Iowa State 
Bank, Mo., 295 S. W. Rep. 835. 44 B. L. J. 719. § 82 B. L. J. Digest. 
Brady on Bank Checks, § 137, Supplement. 


BLANK INDORSEMENT 


Q. What is a blank indorsement ? 


A. An indorsement which specifies no indorsee; it usually consists 
of the name of the indorser written on the back of the instrument. 
N. I. L., See. 34. 


EFFECT OF BLANK INDORSEMENT 


Q. What is the effect of a blank indorsement ? 


A. It renders the instrument payable to bearer and negotiable by 
delivery. N. I. L., See. 34. 
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ACCOMMODATION PAPER 


Q. Is one who signs a note as surety an accommodation party? 


A. No. Peoria Mfg. Co. v. Huff, 45 Neb. 7. 37 B. L. J. 350. § 25 
B. L. J. Digest. 


CHECK AS PAYMENT OF DEBT 


Q. Does the delivery of a check operate as payment of a debt? 

A. No. A check does not operate as payment of a debt, except where 
expressly given and accepted as such, until it has been accepted and 
honored by the bank on which it is drawn. Liberty National Bank of 
Weatherford v. Simpson, Okla., 102 Pac. Rep. (2d) 844. 57 B. L. J. 630. 
§ 1258 B. L. J. Digest (1941 Supp.) 


CHECK ‘“‘IN FULL’”’ OF LIQUIDATED CLAIM 


Q. The purchaser of shoes sent the seller a check for 10 per cent. 
less than the purchase price (claiming that the shoes were of poor 
quality). On the check was a statement to the effect that it was given in 
full payment of the purchase price. The seller cashed the check. Can 
the seller recover the balance due? 


A. Yes. Where there is no dispute as to the amount actually due 
under the contract, the acceptance of a smaller amount does not dis- 
charge the claim. There is no consideration passing to the creditor for 
his relinquishment of the balance. Moss v. Goldstein, 150 N. E. Rep. 91. 
43 B. L. J. 542. § 1263 B. L. J. Digest. 


CHECK PAID BY DRAWEE BANK UNDER MISTAKE OF FACT 


Q. A check was indorsed by its payee and deposited for collection 
with the local bank. The latter forwarded the check through a corre- 
spondent collecting bank to the drawee bank which made remittance. 
The drawee bank then discovered that it had made remittance in viola- 
tion of an order to stop payment given by the drawer of the check. Is 
the payee entitled to recover the money from the collecting bank? 

A. No. It was held that the drawee bank and not the payee was 
entitled to recover the money from the collecting bank Under the facts 
of the case, Pennsylvania law permits recovery of money paid under a 
mistake of fact even where it is paid to one entitled to receive it. 
Foster v. Federal Reserve Bank of Phila., 113 Fed. Rep. (2d) 326. 
58'B. L. J. 61 § 331 B. L. J. Digest. 


DEPOSITS 


Q. Is a deposit slip a binding contract between a bank and a de- 
positor ? 


A. No. A deposit slip is not a binding contract but is mere prima 
facie evidence that a deposit has been made and it is open to explanation 
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and contradiction. Turner v. American National Bank, Okla., 201 Pag. 
Rep. 514. 39 B. L. J. 117. § 412 B. L. J. Digest. American National 
Ins. Co. v. Marine Bank & Trust Co., La., 118 So. Rep. 871. 46 B. L. J. 
274. § 471 B. L. J. Digest. 


FILING AN INVENTORY 


Q. Can a testator, by a provision in his will, exempt his executor 
from filing an inventory? 

A. No. Parker v. Robertson, Ala., 88 So. Rep. 418. 38 B. L. J. 708. 
§ 496 B. L. J. Digest. 


FORGED PAPER 


Q. Can the payee of a note enforce it against one of two co-makers, 
where the name of the other co-maker is forged? 

A. Yes. Morris Plan Co. v. Adler, Supreme Court of New York. 
43 B. L. J. 5. § 549 B. L. J. Digest. 


HOLDER IN DUE COURSE 


Q. ‘‘A’’ being indebted to ‘‘B’’ gives a check in payment, which 
he signs ‘‘ ‘A’, Guardian.’’ Is ‘‘B’’ a holder in due course? 

A. No. One who takes from a guardian, in payment of a private 
debt, a check signed ‘‘ ‘A’, Guardian’’ is given notice that, presump- 
tively, the money is not A’s personally, but that of the ward, and the 
payee is put on inquiry to ascertain the authority of A to apply the 
money in payment of his individual debt. Cohnfeld v. Tanenbaum, 
176 N. Y. 126, 68 N. E. Rep. 141. 37 B. L. J. 521. § 634 B. L. J. Digest. 


INSTANCE OF SUFFICIENT CONSIDERATION 


Q. A note for the amount of a shortage is given by the cashier of 
a bank to make the books balance and satisfy the bank examiner pending 
an investigation of the shortage. Is the note supported by a sufficient 
consideration ? 

A. Yes. People’s State Bank v. Hunter, Mo., 264 S. W. Rep. 54. 
41 B. L. J. 723. § 342 B. L. J. Digest. 


POSTDATED INSTRUMENT 


Q. The holder of a postdated check presents it before the day of its 
date. The bank sets aside a sum sufficient to meet the check. Because 
of the action, the deposit is insufficient to pay a properly dated check, 
subsequently presented. Is the bank liable to the drawee for refusing 
to pay the second check? 

A. Yes. A postdated check should not be paid by bank on which 
it is drawn until the time of its date arrives. Nor should funds be set 
aside for its payment. If by reason of such payment or setting aside 
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of funds, other checks are dishonored, the bank is subject to an action 
for damages. Smith v. Maddox-Rucker Banking Co., 8 Ga. App. 288, 
68 S, E. Rep. 1092. 27 B. L. J. 1057; 32 B. L. J. 191, 323, 601. § 91, 
1245 B.-L. J. Digest. 


JOINT DEPOSITS 
Q. May one of two joint depositors set off the deposit against a note 
of his held by the bank ? 


A. It has been held that he may set off one-half of the deposit. Mob- 
ley v. Powell, Ga., 140 S. E. Rep. 795. 45 B. L. J. 298. § 812 B. L. J. 
Digest. 


NEGOTIABILITY 
Q. Does the fact that the words ‘‘value received’’ are omitted from 
an instrument affect its negotiability ? 


A. No. It is entirely immaterial whether these words are used or 
left out. N. I. L., See. 6. 


PRESENTMENT FOR PAYMENT 


Q. Who may make presentment? 


A. The holder or anyone authorized to receive payment in his behalf. 
N. I. L., See. 72. 


QUALIFIED ACCEPTANCE 
Q. Where the drawee of a bill offers to accept it qualifiedly what are 
the rights of the holder? 


A. He may refuse to take the qualified acceptance and treat the bill 
as dishonored by non-acceptance. N. I. L., See. 142. 


RIGHT OF BANK TO INTEREST ON OVERDRAFT 


Q. Where a bank pays its depositor’s overdraft check, is it entitled 
to collect from the depositor, interest on the overdraft? 

A. In the absence of agreement a bank is not entitled to interest on 
a depositor’s overdraft until payment has been demanded and refused. 
Owens v. Stapp, 32 Ill. App. 653. 31 B. L. J. 326; 33 B. L. J. 235. 
§ 1165 B. L. J. Digest. 


STOPPING PAYMENT 


Q. Is a notice to stop payment of a check given to the paying teller 
of the drawee bank valid? 

A. Yes. It has been held that notice to a paying teller is sufficient 
Schneider v. Irving Bank, 1 Daly (N. Y.) 500. 7 B. L. J. 161. § 1463 
B. L. J. Digest. 





ETHICAL QUERIES AND ANSWERS 


The committee on professional ethics of the Association of the Bar of the 
City of New York ‘has recently considered and answered 
the ethical queries following: 


Question 


Is it professionally proper for an attorney who has prepared a will 
for a client which the client has executed to freely suggest to such client 
from time to time to call at the office of the attorney to go over such 
will? 


- Answer 


Such suggestion would have at least the savor of solicitation con- 
demned by the Penal Law and by the code of ethics, and an answer in 
the affirmative might open the door to other forms of solicitation ; never- 
theless, where an attorney has drawn a will for a client and where the 
attorney has no reason to believe he has been superseded by any other 
attorney it is not only the attorney’s right, but it might even be his 
duty, to advise the client of any change of fact or of law which would 
defeat the client’s testamentary purpose as expressed in the will. 

This communication can properly be made by telephone, personal 
conversation or by letter, but without the suggestion that the client call, 
leaving the client free to retain the attorney if he should choose to do so. 


A. Such changes as to factual situations, among others, might be a 
diminution, in the financial worth of the testator, whereby the residuary 
estate, which might be left to the person most favored by the testator, 
would be very much depleted or extinguished because of the shrinkage 
in the value of the estate; the testator might want to provide for a child 
born subsequent to the execution of the will, insanity of a beneficiary 
might change the nature or amount of a provision made for such bene- 
ficiary, a change of residence of the testator to another state might 
affect a right of inheritance of a surviving spouse ; and some change, such 
as death or physical or legal incapacity, might affect the executors or 
trustees. 


B. Changes in the law ,among others, might be in new statutes or 
decisions, which would make discretion given executors or trustees as to 
retaining or making investments obsolete; statutes, or decisions of tax 
authorities affecting taxation, including transfer tax laws of various 
states, might affect securities held by the testators, and departmental 
rulings, court decisions or statutes with respect to income taxes might 
make it advisable to rearrange trust provisions. Statute law or decisions 
affecting immunity given to fiduciaries, the bonds required of them. 
their capacity to serve or emolument given to them by statute might 
make revision of a will advisable. 


While a testator might be assumed to know something of the effect 
on his will of a change in factual conditions such as it outlined in Para- 
graph ‘‘A,’’ it is not to be presumed that he has full and complete 
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knowledge of the full extent of the application of the law to such 
changes; and it cannot be assumed that a testator has any knowledge as 
to the effect of a change of law as is outlined in Paragraph ‘‘B’’ on a 
will executed. 


An attorney who has been responsible for the drawing of a will 
should not be criticized if he in good faith apprises the testator of any 
change of fact or of law which might cause the testator to revise the 
document by codicil or by a new will. 


Question 


Is it professionally proper for a lawyer who is a witness to a will, 
the probate of which is contested, to act as attorney of record or counsel 
for the proponent? 


Answer 


An attorney who is such witness may properly act as attorney of 
record in petitioning for the probate of the will; but if objections are 
filed, or if an examination of witnesses is had prior to the time that 
the right to file objections expires, the attorney should not act as trial 
counsel in the probate proceeding. 


Such attorney or counsel should not be required to disqualify himself 
as attorney for the estate, once the will has been admitted to probate, 
especially in such cases where he had been the attorney for the testator. 


Question 


X is the attorney for A as administrator of the estate of B, and 
administration is still pending and incomplete. The sole beneficiary of 
B’s estate is his surviving mother, M. During the pendency of the 
administration of B’s estate M died leaving a last will and testament 
naming A as executor and trustee thereunder, and this will has been 
presented for probate by A through Y, another attorney. 


Is it proper for X to contest the probate of such will and appear on 
behalf of himself as the executor named in a prior will of M and as 
attorney for an heir at law of M, or does X’s position as attorney for 
A in the administration proceeding prevent him from opposing the 
probate of a will? 

Attorney X knows of no confidence which would be breached in con- 
nection with his opposition to the probate of M’s will, nor, as far as he 
knows, does the contest involve the use or disclosure of any information 
obtained by X in his capacity as attorney for the administrator. 


Answer 


In the opinion of the committee it would not be professionally im- 
proper for X to file objections and to oppose the probate of the later 
will and endeavor, if the facts justify it, to have the earlier will of M 
probated. However, proper observance of canons 6 and 37 requires 
that an attorney should not accept employment if it involves the use 
of information confidentially obtained by him in his former employment 
or is inconsistent with any professional act of his in such employment. 
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Question 


An attorney was employed by a firm of lawyers who represented at 
first both administrators of an estate and then one of them. While thus 
in their employ the attorney did work on this estate and gained much 
information pertaining thereto, which he declares may be considered 
privileged. The firm which employed him was subsequently discharged 
by the second administrator and now has pending a proceeding to fix its 
fees. It is the inquiring attorney’s opinion that the trial of the fee 
proceeding will reveal substantially all the material information which 
he learned in the course of his work. 

Some of the beneficiaries interested in this estate have now requested 
the inquiring attorney to represent them in filing objections to the admin- 
istrators’ account, with a view to surcharging them with a considerable 
sum for alleged losses caused the estate by bickering and other miscon- 
duct of the administrators. He inquires whether it is proper that he 
should accept the proffered retainer. 


Answer 


Canon 6 provides that ‘‘the obligation to represent the client with 
undivided fidelity and not to divulge his secrets or confidences forbids 
also the subsequent acceptance of retainers or employment from others 
in matters adversely affecting any interest of the client with respect to 
which confidence has been reposed,’’ and in the opinion of the committee 
it would be violated if the inquiring attorney were to accept the retainer 
in question. 

It is not really pertinent that, in some other proceeding, the same, 
or like information, may be revealed. The administrators, as clients of 
this attorney as well as of his employers, have the right to insist that 
he shall have no part in utilizing their privileged communications to 
their detriment in any relation (canon 37). 





